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APPEAL OF THE SEARSPORT PLANNING BOARD’S OCT. 8, 2012 
DETERMINATION THAT DCP SEARSPORT LLC’S APPLICATIONS FOR PERMITS 
FOR CONSTRUCTION OF A PROPANE TERMINAL IN SEARSPORT MAINE ARE 

COMPLETE FOR PROCESSING 
 
 

Thanks But No Tank (“TBNT”), Anne and Ben Crimaudo, McCormack and Jay 

Economy, Tom Gocze, Christopher Hyk, Anna and Theodore Kessler, and Astrig and Steven 

Tanguay (together as “Appellants”) hereby appeal the Oct. 8, 2012 determination by the 

Searsport Planning Board (“SPB”) that DCP Searsport LLC’s applications for Land Use, Site 

Plan Review, Shoreland Zoning, and Floodplain Management Permits (hereinafter as “DCP 

Applications”) are “complete for processing” (the “Completeness Determination”).   

Appellants ask the Searsport Board of Appeals hold an expedited hearing to reverse the 

Completeness Determination and remand the matter to the SPB with instructions that the appeal 

cannot be processed – and that the public hearings that are currently scheduled to occur from 

Nov. 26th to Nov. 29th  – may not occur unless and until a complete application is submitted. 
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I. INTRODUCTION AND BACKGROUND 

The proposed DCP Searsport LLC propane terminal is perhaps one of the most 

controversial projects ever considered by the Searsport Planning Board.  In the SPB’s Nov. 1st 

notice of public hearings, it allows for an unprecedented four day hearing process and it 

anticipates designation of “interested parties,” sworn witness testimony, cross-examination by 

the adverse parties, and many hours of general public testimony. (Ex. 1.)  But, amazingly, all of 

this activity may be for naught and may have to be done over at a later date because the project 

application submitted by DCP Searsport LLC is fundamentally incomplete and because the 

project configuration and design may be subject to change due to pending appeals of State-issued 

permits in Maine Superior Court.  

Specifically, the application is incomplete for the following reasons: 

1. DCP Searsport LLC (the “Applicant”) does not yet have a required state 
permit for its proposed pipeline route due to the ongoing appeals in state court;  

2. The Applicant does not have the required Maine Site Location of Development 
Act (“Site”), Natural Resource Protection Act (“NRPA”) and Transportation 
permits in its own name; 

3. The Applicant has failed to demonstrate that it has title, right or interest 
(“TRI”) in the property to be developed; and 

4. The Applicant has failed to demonstrate that the proposed pipeline will comply 
with the design and construction standards required for developments in 
special flood hazard zones as required by the town Floodplain Management 
Ordinance.   

Without the above permits and information, the Applicant lacks standing to request a 

permit, the SPB lacks jurisdiction to process the application, and Appellants are deprived of 

information necessary to fulfill their due process rights to be informed about potential project 

impacts and provide public comment.  Accordingly, Appellants ask this Board to reverse the 

SPB’s Completeness Determination and prevent the planned premature and wasteful public 

hearings. 
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II. PROPERTY ADDRESS OR LOCATION (V.A.3.a). 

The address of the property in question is DCP Searsport LLC, address TBD on Station 

Avenue, Searsport, Maine, 04974.  The Property is further described in the DCP Searsport LLC’s 

Application(s), filed on 5-4-2012 as Attachments J (Tax Map Abutters List) and L (Right Title 

and Interest), which are hereby incorporated by reference. 

 

III. THE APPELLANTS (V.A.3.b). 

Thanks But No Tank (“TBNT”) is an incorporated non-profit association headquartered 

in Searsport Maine and has a mailing address of P.O. Box 150., Searsport, Maine 04974.  TBNT 

is a coalition of residents and small business owners living and working in the Searsport region 

that seeks to support, protect, and maintain the region’s economy, environment, safety, scenic 

character and quality of life.  TBNT’s members, which include all of the individually named 

Appellants, and many others, are concerned that the proposed DCP Terminal and associated ship, 

truck and rail traffic would pose a severe risk to their personal safety and that the environmental 

and economic effects would adversely and unduly affect their homes, businesses, environment 

community and quality of life.  Representative unreasonable adverse effects include but are not 

limited to: increased risk of a hazardous accident and insurance expense; increased cost of 

municipal services; negative impacts on property values and merchantability; damage to historic 

buildings; the change in character of Searsport; the increased traffic congestion; damage to the 

environment and recreational opportunities; and the harm to the industries that comprise the 

economy of Searsport and the region (tourism, real estate, and commercial marine uses) – 

including the businesses owned and operated by members of TBNT.  TBNT’s members believe 
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that this extreme industrial activity does not fit harmoniously within the existing environment, 

economy and way of life, and that – as a direct result of project safety and security risks, reduced 

scenic character, loss of recreational opportunities, heavy industrialization, pollution and lower 

quality of life – it will devastate the community and economy of Searsport, make life there 

unviable and their homes and businesses unmerchantable. 

Anne and Ben Crimaudo of 15 Shoreside Lane, Searsport, Maine 04974 are members 

of TBNT.  They are concerned that noise, air, light and visual pollution from the proposed LPG 

Terminal will adversely and unduly affect their safety, property values, quality of life, degrade 

the visual characteristics and scenic character of the community, and harm existing businesses. 

McCormack and Jay Economy of 172 East Main Street, Searsport, Maine 04974, own 

the Yardarm Motel and are neighbors of the proposed facility and members of TBNT.  The motel 

is located on Route One less than a third of a mile from the Terminal.  The Economys are 

concerned that the loss of scenic character and excessive and round-the clock noise, air and light 

pollution from the proposed Terminal and associated truck traffic will severely and adversely 

impact their business and the entire tourist trade in Searsport.  Tourists do not want to stay in a 

place where they cannot get a good and peaceful night’s sleep.  The Economys send many of 

their guests to Angler's Restaurant and fear the loss of this resource to their business.  Tourists 

will not want to patronize a restaurant that sits, literally, in the shadow of a massive industrial 

facility and LPG bulk storage tank that is a potential threat to their safety.  The Economys are 

aware that a liquid propane facility in Toronto exploded in 2008 and they are concerned for their 

personal safety as well as the safety of their motel guests.  The Economys and others have 

worked hard to make Searsport a destination for tourists rather than just a stopover on the way to 

Bar Harbor.  They were involved in the process to create the Sears Island Conservation Area in 
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Searsport, and tourists now come and stay to hike the trails and experience the beauty and natural 

resources of the island.  The proposed propane facility will be seen clearly from Sears Island and 

the Economy’s fear this will deter tourists from going to the island.  Additionally, the ships that 

will bring the propane to Searsport may deter recreational boaters from visiting or making return 

visits to Searsport.  The Economys are also concerned that the Terminal will negatively affect 

their property values and increase their insurance rates. 

Tom Gocze, of 245 E. Main Street, Searsport, Maine 04974, is a member of TBNT.  He 

owns 7.7 acres abutting the eastern edge of the DCP Terminal, including 1,200 feet of waterfront 

on the east side of Long Cove.  Mr. Gocze is President of American Solartechnics, LLC, which 

is based nearby and which manufactures heat storage tanks for wood boiler and solar heating 

systems.  Mr. Gocze also uses and enjoys his property and nearby scenic resources, such as Sears 

Island and the waters and shoreline of Long Cove, for recreational and aesthetic purposes.  Mr. 

Gocze is concerned the 24-acre Terminal, LPG bulk storage tank, rail car loading station, piping, 

containment dykes, compressor buildings and other aspects of the facility will be highly visible 

from his home, on-site workplace, and areas he uses for recreation, and that the extreme visual 

impact, and excessive light, noise, and air pollution from the Terminal will severely and 

adversely affect his property value, business, existing uses of the area, and quality of life.  Mr. 

Gocze fears for his safety and that of his family if this facility is built.  Mr. Gocze has already 

suffered adverse impacts on the merchantability of his property as a result of the mere threat of 

this facility being built and is concerned that this facility, if built, will render his property wholly 

unmerchantable.   

Christopher Hyk resides at 38 Church Street in Belfast, Maine. Mr Hyk is an avid sailor 

and has chosen to live in this area, in part, because of the world-class sailing and scenic character 
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of the pristine waters of upper Penobscot Bay.  Mr. Hyk also enjoys visiting and intends to 

continue visiting Islesboro, and particularly the Islesboro Islands Trust’s Turtlehead Preserve, for 

recreational purposes and to enjoy the spectacular scenery and views.  The proposed Terminal 

will be highly visible from these recreational areas, and the visual impact, and excessive light, 

noise and air pollution, and safety risks will negatively affect his existing uses.  In addition, Mr. 

Hyk is concerned that visual impacts and the safety and exclusion zones in effect during the 

transit, unloading, and anchoring of LPG tankers will prevent or interfere with his recreational 

uses of the waters of Penobscot Bay and that the tanker traffic to and from this facility, on land 

and sea, will threaten his personal safety.  Further, Mr. Hyk is concerned about the increased tax 

burden on all residents of Waldo County that this proposed facility will cause due to the increase 

in public safety expenditures that will be necessitated if this facility is built. 

Steve and Astrig Tanguay of 216 West Main St., Searsport, Maine 04974 are members 

of TBNT.  The Tanguays own and operate Searsport Shores Campground, which is Penobscot 

Bay’s premier oceanfront campground.  The Tanguays’ guests come from all over the United 

States (and beyond) to escape the noise, light and air pollution of more urban areas and to 

vacation on the unspoiled coast of Maine.  The proposed Terminal will adversely impact the 

scenic resources, scenic character, recreational opportunities and quality of life that makes their 

business so attractive.  The bulk tank, flare, and noise and light pollution will fundamentally alter 

the quiet of the campground, the skyline and views from their oceanfront property and from the 

waters and scenic resources used by their guests.  LPG tankers anchored in front of the 

campground will exacerbate the noise and light pollution, further detract from the scenic 

character and, may disrupt their summer kayak business due to maritime safety and security 

zones.  In addition, the Tanguays are concerned about LPG tanker truck traffic, the impacts of 
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attendant safety, noise and air pollution, and the impacts increased tanker traffic will have upon 

the tourist trade in the Searsport area and upon visitors entering and exiting the campground onto 

Route One.  The Tanguays are concerned for their personal safety and the safety of their guests if 

this facility is built in proximity to their home and business. 

Theodore and Anna Kessler of 7 Navy Street, Searsport, Maine 04974 are members of 

TBNT and live less than one mile from the proposed Terminal.  The Kessler’s are gravely 

concerned about the inherent danger of living in such close proximity to a 22.7 million gallon 

tank storing highly volatile fuel, the loss of scenic character that they now enjoy, and the impacts 

of excessive visual, sound, light, odor, and air pollution.  They are concerned that Searsport’s 

four-person police force and small volunteer fire department cannot provide adequate protection 

to them and to the community; that the project will irreparably harm, indelibly change and 

expose to risk of terrorist attack, the entire Penobscot Bay and Midcoast region; that Searsport 

will become undesirable as a tourist attraction; that the region’s recreation, wedding, lodging, 

restaurant and catering industries will suffer; and that their property values will plummet so far 

as to become completely unmarketable. 

 

IV. THE PROPERTY OWNER (V.A.3.b). 

Sprague Energy Corp., of Two International Drive, Portsmouth, NH 03801 is the record 

title owner for this property according to the documents filed at Book 1755, Page 189, Waldo 

County Registry of Deeds. (Ex. 2.) 
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V. ABUTTING PROPERTY OWNERS 

Abutting property owners are listed on the tax map submitted by the applicant as 

Exhibit J to the original application.  

 

VI. THE APPLICANT 

DCP Searsport LLC, a Delaware limited liability company, formed on May 4, 2011, 

under the laws of the State of Delaware (DE Secretary of State File No. 4977952) is the 

Applicant in the Searsport Planning Board.  (Ex. 3.)  Its address is:  

DCP Searsport LLC, Applicant/Licensee 
Attn: David Graham 
370 17th Street, Suite 2500  
Denver, CO 80202 
 

There has been much confusion about who the “Applicant” is in this matter.  “DCP” has 

created a dizzying number of subsidiaries and entities – almost all with “DCP” at the beginning – 

and have sent the same agents and lawyers to represent the interests of these different “DCP” 

entities in proceedings before various town boards and State and federal regulatory agencies.  

The Applicant here is “DCP Searsport LLC.”  The applicant and the entity that secured other 

state permits, including permits previously issued by the Maine Department of Environmental 

Protection is a different entity – DCP Midstream Partners, LP.  (Ex. 4.)  As explained in 

Appellants’ Oct. 6 letter to the SPB, major energy developers typically use multiple layers of 

limited liability companies to insulate investors and shareholders from personal liability in the 

event of an accident.  (Ex. 4.)  Here, DCP Searsport LLC is a fourth tier limited liability 

company and it has provided no evidence whatsoever that it is sufficiently capitalized to safely 

construct or operate the facility, or that it can compensate Appellants, the Town or others, in the 

event of a major accident.  
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VII. DESCRIPTION OF PROPERTY AND MAP (V.A.3.d): 

The property consists of approximately 40 acres on Mack Point, located between U.S. 

Route One, Long Cove and Station Avenue.  A map of the proposed project is attached to this 

appeal as Ex. 5. (See also the property description and tax map submitted as Exhibit J to the DCP 

Applications.)   

 

VIII. PROJECT DESCRIPTION (V.A.3.e): 

DCP Searsport LLC has proposed to build the largest LPG terminal and bulk storage tank 

on the East Coast of the United States, on the edge of Long Cove on Mack Point in Searsport, 

Maine.  The facility (the “Terminal”) will include unloading facilities for up to 38,000 ton LPG 

supertankers, a mile long pipeline to a 22.7 million gallon cryogenic bulk storage tank that will 

store compressed LPG at -44 °F, a 90,000 gallon pressurized LPG storage tank, a 75-feet tall 

emergency propane flare that will burn up to 500 hours a year,  compressors, pumps and 

refrigeration units encircled by a 20 foot earthen containment dyke, LPG heavy-duty truck 

loading stations, a rail car loading yard, and miles of roads, pipeline, and fencing. 

The 24-acre Terminal grounds will be permanently clear-cut, and will operate 24 hours 

per day, 365 days per year.  The bulk storage tank will be 202-feet wide and 138-feet tall and, 

sitting at 60 elevation above the existing oil tank farm, will tower above anything else in 

Searsport. The tank and terminal will be visible for miles along the Midcoast and from Penobscot 

Bay – particularly at night.  The Terminal’s truck and rail loading facilities are expected to fill 40 

to 144 trucks and 8 rail cars per day – equating to 80 to 288 truck trips per day, or one truck trip 

through town every five to 15 minutes – double the current truck traffic from the Mack Point 

Intermodal Cargo terminal. 
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This massive facility will be located a stone’s throw from Route 1 and mere yards away 

from Searsport’s most popular restaurant, a motel and several businesses and private restaurants. 

While the only other facility of this size in the east, in Tampa, Florida, has an effective  safety 

and security zone of two miles with no other homes or businesses, many of the Appellants here 

live within a few hundred feet and historic downtown Searsport is just over a mile away. 

 

IX. JURISDICTION (II.A.2) 

The Board of Appeals has jurisdiction to hear this appeal, pursuant to Section II.A.2 of 

the Ordinance Governing the Searsport Board of Appeals (“BOA Ordinance”), which provides in 

relevant part that:  

“…the Board of Appeals is authorized to hear and decide appeals from an 
aggrieved party where it is alleged that there is an error in any order, 
requirement, decision, determination or failure to act by… 2. The Planning 
Board…” 

In order to preserve their rights, Appellants were required to file this action prior to Nov. 8th.  

(BOA Ordinance at V.A.1).  The SPB agenda for Nov. 12th includes as item #2, reconsideration 

of the SPB Completeness Determination and the public hearing schedule to process the 

application.  Should the Planning Board rescind its Completeness Determination and notice of 

public hearings, then Appellants would also agree to withdraw this appeal.  

 

X. STANDARD OF REVIEW (V.C.4.b) 

The standard of review for this appeal is provided in the BOA Ordinance, which provides 

in relevant part: 

If the appellant did not receive a public hearing regarding the issue on 
appeal, the Board may only reverse the decision or failure to act of the … 
Planning Board … if that decision or failure to act was contrary to the specific 
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provisions of an applicable ordinance or state statute, based on a 
misinterpretation of an ordinance, or based upon an incorrect finding of fact. 

 
(BOA Ordinance, Section V.C.4.b). 

Appellants were denied the opportunity to participate in a public hearing or to comment 

at the relevant SPB meetings regarding the issue of “completeness” of the DCP Application(s).   

 

XI. STATEMENT OF WHY THE APPEAL SHOULD BE GRANTED (V.A.3.f) 

The determination of “completeness” of an application should be an objective, ministerial 

act by the Planning Board.  If an Applicant submits all of the elements and information required 

by the Searsport ordinances, the application is complete.  Conversely, if an Applicant fails to 

submit all of the elements and information required by the Searsport ordinances, the application 

cannot be found to be complete and the Planning Board cannot process the application.   

Here, the Planning Board is attempting to process the application and proceed with public 

hearings despite the undisputable fact that the Applicant has failed to meet at least four elements 

required by Town ordinances for an application to be deemed complete.  Those include (1) DCP 

Searsport LLC lacks the State permits required to build the requested pipeline on the subject 

property; (2) most of the state permits required to build the project were issued to DCP 

Midstream Partners LP, and not the Applicant here – DCP Searsport LLC; (3) DCP Searsport 

LLC did not have TRI in the subject property on October 8 (when the completeness 

determination was made) and does not have TRI now; and (4) DCP Searsport has failed to 

submit required information regarding its application for a Floodplain Management permit.  

These failures are addressed sequentially below. 

  



 12 

(1) DCP Searsport lacks the required pipeline permits. 

On October 22, 2012 – subsequent to the Oct. 8th Completeness Determination – DCP 

Midstream Partners, LP and DCP Searsport LLC, filed an application with the Maine 

Department of Environmental Protection for a permit required under the Site Location of 

Development Act (“Site Law”), 38 M.R.S.A. § 483-A, and Natural Resources Protection Act 

(“NRPA”), 38 M.R.S.A. § 480-C, to relocate the mile-long pipeline linking the existing dry 

cargo pier and the proposed LPG bulk storage tank. (Ex. 6.)1  

The Searsport Land Use Ordinance states: 

Section VI.F. OTHER PERMITS REQUIRED BEFORE APPROVAL 
Applications for approval under this Ordinance will not be considered 
complete for processing until all other required local, state, and federal 
permits have been secured and evidence that they have been secured has been 
provided unless state or federal regulations require local approval first. 
 

(Land Use Ordinance, § VI.F, emphasis added).2 

Thus, by its own admission – as evidenced by applications filed with Maine DEP and at 

the Searsport Town Hall on October 22, 2012 – DCP Searsport LLC has not secured all other 

required local, state, and federal permits required for this project.  Rather, the NRPA and Site 

Law permits are still outstanding for the location and design of the mile-long pipeline proposed 

in the application DCP submitted for Searsport Site Plan, Land Use, Shoreland Zoning and Flood 

Hazard permits from this Planning Board.  

                                                             
1 DCP cannot construct the pipeline along the location approved in the original NRPA and Site 
Law permits, because the Army Corps of Engineers’ federal permit was approved using a “new” 
location through the Sprague Energy and Irving tank farm (the “tank route”), rather than the 
originally proposed route along the rail lines (the “rail route”). 
2 See also Section V.A.2.j of the Site Plan Review Ordinance, Section 16.B.3 of the Shoreland 
Zoning Ordinance, and Article II of the Floodplain Management Ordinance (each also requiring 
submission of all required local, state and federal permits). 
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Accordingly, DCP’s application before the Planning Board is not complete and the 

Board’s Oct. 8 determination of completeness was contrary to the specific provisions of the Land 

Use Ordinance and based on an incorrect finding of fact.  (BOA Ordinance, § V.C.4.b).   

 

DCP has acknowledged, as they must, that the SPB applications are not “complete” 

without a DEP pipeline permit.  Nonetheless, DCP has urged the Planning Board to continue 

processing the applications and to continue with the public hearings because “based on our 

discussion with the DEP we expect the transfer of the permit to DCP Searsport LLC and the 

approval of the route modification to occur before the public hearing scheduled to begin on 

November 26.” (See Kelly Boden, letter, Oct. 29, 2012) (Ex. 7.) 

Under Maine law, however, DEP currently lacks the jurisdiction to take any action on the 

DEP NRPA and Site applications because TBNT’s pending appeal of those permits in state 

court3 has deprived DEP of jurisdiction.4  The ongoing appeal of the NRPA and Site permits 

                                                             
3 See Thanks But No Tank v. Maine DEP, Docket No. AP-11-58 (filed Dec. 2, 2011). 
4 As the Maine Supreme Judicial Court has explained, an appeal divests a state agency of 
jurisdiction over a challenged permit.  The Court has stated that:   

 We have clearly limited an agency’s authority to exercise power over final 
agency actions that have been appealed.  In Gagne v. City of Lewiston, 281 A.2d 
579 (Me. 1971), we considered for the first time the authority of an agency to 
reconsider or modify its decision while an appeal was pending.  We held “that the 
appeal terminates the authority of the tribunal to modify its decision unless the 
court remands the matter to the tribunal for its further action, thereby reviving its 
authority.”  Gagne, 281 A.2d at 583.  The establishment of such a rule is in accord 
with the reasoned concept that an appeal removes the matter from the 
administrative tribunal to the Superior Court. More importantly, the rule 
“[e]nsures the stability of the decision” while undergoing judicial review.”  Id. 
(citations omitted). 
 This rule has been reaffirmed in Eastern Maine Medical Cinter v. Health 
Care Finance Comm’n, 601 A.2d 99, 101 (Me. 1992) (“[A]n appeal from final 
agency action automatically removes jurisdiction from the administrative agency 
to the court system”), and Portland Sand & Gravel, Inc. v. Town of Gray, 663 
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includes, among other issues, a debate over the extent of DEP’s obligation to consider potential 

impacts to public health, safety, and existing uses under NRPA and the Site Law.  These issues 

will likely affect whether the Site and NRPA permits can be modified to re-locate the transfer 

pipeline to a more dangerous location, i.e. whether routing the pipeline through the existing 

Sprague and Irving tank farm could exacerbate the potential safety and security impacts posed by 

this proposed facility by increasing the chances of dual or cascading accidents at the Propane 

Terminal and the Tank Farm.  Thus, it would make no sense and be a waste of resources for DEP 

to consider the proposed modification until the legal challenge to its review is resolved.   

Likewise, because resolution of this issue could substantially affect and may alter or 

negate the permit application before the Searsport Planning Board, it would be premature and a 

waste of resources for the town to consider the DCP application before the legal case is resolved 

and DCP processes the pipeline application for the tank farm route.  Indeed, this is exactly why 

the Town Ordinances expressly require an applicant to submit “all required local, state and 

federal permits” before the Planning Board accepts an application as complete for processing.  

(Land Use Ordinance at VI.F; Section V.A.2.j of the Site Plan Review Ordinance; Section 16.B.3 

of the Shoreland Zoning Ordinance; and Article II of the Floodplain Management Ordinance).   

Accordingly, because the Applicant has not secured the required permit for the pipeline 

and, as a matter of law, will not and cannot secure the required permits prior to Nov. 26, 2012, 

                                                                                                                                                                                                    
A.2d 41, 43 (Me. 1995) (“[A]n agency loses jurisdiction over a pending matter .... 
when a party aggrieved by a decision of the agency seeks direct judicial review of 
that decision in the Superior Court.”).... 
…We have expressly held that modifications to agency decisions are 
unauthorized if the matter being modified is on appeal and the court has not 
directed the agency to take further action.  Gagne, 281 A.2d at 583; E. Me. Med. 
Ctr., 601 A.2d at 1010.  

York Hosp. v. Department of Health and Human Services, 959 A.2d 67, 74, 2008 ME 165 (Me., 
2008). 
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the SPB Completeness Determination should be reversed as contrary to the specific provisions of 

the Land Use and other relevant ordinances.  

(2) The Required Maine DEP Permits were issued to DCP Midstream Partners, LP, not 
to the Applicant here - Searsport LLC. 

The following permits attached to the DCP Searsport LLC Application(s) were actually 

obtained by and issued to a separate and distinct legal entity – DCP Midstream Partners, LP.5  As 

a result, the applicant here, DCP Searsport LLC, lacks the following required State permits: 

• Maine DEP Natural Resources Protection Act (NRPA) permit; 

• Maine DEP Site Development Location Act (Site) permit; and 

• Maine DOT Driveway permit. 

In the absence of these required permits in the name of the Applicant, the DCP Searsport 

LLC Applications cannot be deemed complete, because the Applicant (DCP Searsport LLC) does 

not have all of the required State and federal permits as mandated by the Searsport ordinances.   

As noted above, on October 22, 2012, DCP Searsport LLC and DCP Midstream Partners, 

LP, jointly applied to DEP to transfer the NRPA and Site permits to DCP Searsport LLC from 

DCP Midstream Partners, LP; however, no such application has been filed to transfer the Maine 

DOT driveway permit, to date.  As detailed in Appellants Oct. 6, letter to the SPB, until and 

unless DEP grants the application to transfer, and unless DOT is asked and agrees to transfer its 

driveway permit, the Applicant DCP Searsport LLC lacks all required state permits.  

Accordingly, the SPB Completeness Determination is in error. 

(3)  DCP Searsport LLC did not have TRI in the subject property when the Completeness 
Determination was made on October 8, 2012, and it does not have TRI now. 

As required by Maine law, the Searsport Ordinances mandate that an application for a 

Site Review permit include a “written statement by the applicant that shall consist of: (A) 

                                                             
5  See Ex.’s 3 & 4. 
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Evidence by the applicant of his title and interest in the property, or evidence that the applicant 

has entered into a binding purchase and sales agreement in the property, for which the 

application covers….” Site Review Ordinance, § V.A.2.a.6 

Here, as noted in the original 2010 Purchase and Sale Agreement submitted with the 

Application, the record owner of the subject property is the Sprague Energy Corporation.  (See 

Ex. 2).  The Applicant’s assertion of TRI is based upon an April 30, 2012 Amendment (Ex. 8.)  

to the original 2010 Purchase and Sale Agreement submitted as Exhibit L to the original 

application.  There are two fatal problems with the April 30 Amendment.   

First, the Grantee is DCP Midstream Partners, LP, not the Applicant.  Accordingly, the 

SPB’s Oct. 8, 2012, determination that the application is complete was in error.  Since that time, 

on Oct. 15, 2012, DCP Midstream Partners, LP, quitclaimed all of its rights in the subject 

property to DCP Searsport, LLC.  (See Ex. 9, pp 3-5.)  That quitclaim deed, however, cannot fix 

the second and greater problem.  The original 2010 Purchase and Sale Agreement was granted by 

the record owner, Sprague Energy Corp.  The April 30, 2012 Amendment to the 2010 Purchase 

and Sale Agreement was granted by a different entity – Sprague Operating Resources LLC.7   

This is not a mere name change.  Sprague Energy Corp and Sprague Operating Resources 

LLC are two legally distinct entities formed under the laws of the State of Delaware.  (Ex. 9.) 

There are no records in the Waldo County Registry of Deeds demonstrating that Sprague Energy 

Corp. has conveyed ownership of the subject property to Sprague Operating Resources LLC.  

Accordingly, a purchase and sale agreement from “Sprague Operating Resources LLC” to 

                                                             
6 See also Searsport’s Shoreland Zoning Ordinance (Section 16.C.2) (same) and the Floodplain 
Management Ordinance (Article III.A) (same). 
7  Additionally, by its own terms, the April 30 Amendment expired on Nov. 5th unless DCP 
Midstream paid a certain amount to Sprague Operating Resources, LLC. 
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anyone – including to DCP Midstream Partners, LP – has no legally enforceable effect and 

cannot convey TRI in the subject property.  Only the record owner can convey property.   

Additionally, the Applicant has provided no evidence of TRI authorizing the new 

pipeline route across multiple parcels owned by the Montreal, Maine & Atlantic Railway, LTD, 

including parcels designated as Map 8, Parcels 5, 5-A through 5-C.  (See Attachment J (Tax Map 

and Abutters List) and L (Title, Right and Interest) to the original application).  

Thus, the evidence demonstrates that the Applicant does not have valid TRI for the entire 

project.  Without TRI in the subject property, it does not have standing to seek a permit from the 

Town Planning Board and the Planning Board does not have jurisdiction to consider the 

application or hold hearings.  See, e.g., Walsh v. City of Brewer, 315 A.2d 200, 207-208 (Me. 

1974) (TRI is an “indispensable and valid condition for ‘applicant’ eligibility”); Madore v. 

Maine Land Use Regulation Com’n, 1998 ME 178, ¶ 9, 715 A. 2d 157, 160 (1998) (Maine Law 

Court has “consistently held that a party may not seek judicial (or administrative) action 

concerning land use without having an interest in the property at issue.”). 

(4) DCP Searsport LLC failed to submit information required by Searsport’s Floodplain 
Management Ordinance. 

Beginning at page 51 of the DCP Application is an application for a permit to construct 

an 820 foot portion of the mile-long “transfer pipeline” within the FEMA designated AE and VE 

flood zones – however, the Flood Management permit application is missing required 

information on the details of that portion of the pipeline that would be in the flood hazard area.  

The Floodplain Management Ordinance requires “all developments” in areas of special 

flood hazard” to meet specific performance standards (Floodplain Ordinance, Article VI) and 

requires all applications to include detailed information regarding the dimensions, elevations, 
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design materials, and how floodplain construction standards will be met.  (Floodplain Ordinance, 

Article III.A-M.)    

The DCP Application fails to provide the required information on the asserted grounds 

that the pipeline is not a “structure” within the meaning of the Floodplain Management 

Ordinance.  (See DCP Application, p. 52-54).8  The Ordinance, however, requires that 

compliance plans be submitted for all “developments” – not just “structures.”  (See, e.g., 

Floodplain Management Ordinance, Article VI.A.1 “All development shall … (1) be designed or 

modified and adequately anchored to prevent flotation (excluding piers and docks), collapse or 

lateral movement of the development resulting from hydrodynamic and hydrostatic loads, 

including the effects of buoyancy…” (emphasis supplied)). 

The transfer pipeline unquestionably falls within the definition of “Development” which 

is defined by the Floodplain Management Ordinance as 

[A] manmade change to improved or unimproved real estate.  This includes, 
but is not limited to, buildings or other structures; mining, dredging, filling, 
grading, paving, excavation, drilling operations or storage of equipment or 
materials; and the storage, deposition, or extraction of materials. 

 
(Floodplain Management Ordinance, Art XIV pp. 17, 18 and 21.) 

Accordingly, the performance standards A-D apply and the omission of this information 

renders the application “incomplete” pursuant to the express requirements of Article III of the 

                                                             
8  For example, DCP claims it is exempt from the Article III.M provision requiring submission of 
information in the permit application showing compliance with flood plain construction 
standards: 

A - D. Design/Materials/Construction Standards, Water Supply, Sanitary 
Sewage Systems, On- Site Waste Disposal. Not applicable. Standards A – D 
all apply to structures located in a special flood hazard area. 

 (DCP Application at p. 54). 
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Searsport Floodplain Management Ordinance.  Thus, it was error for the SPB to ignore this 

omission in determining that this Application was “complete” on October 8, 2012. 

As with DCP’s other omissions, this is not a mere technicality.  Based on prior 

catastrophic, fatal incidents at LPG facilities, this pipeline is perhaps one of the most dangerous 

vulnerabilities at this proposed facility from a safety and security standpoint.  Whether the risk is 

from a natural or accidental event, this elevated pipeline will pose a special and substantial risk – 

particularly in locations where it is subject to stress from flooding.  A leak in an LPG pipeline 

transecting a refinery is believed to be the cause of one of the largest industrial accidents in the 

history of the world – the 1984 PEMEX disaster in San Juanico, Mexico.  The resulting 

explosions and fires, including explosions at nearby petrochemical tanks, burned for days killing 

more than 500 people in and around the facility, injuring and maiming 6,000 to 7,000 residents, 

and destroying tens of thousands of homes and businesses in the vicinity of the facility.9 

Accordingly, the Board should not overlook DCP’s failure to meet the express 

requirements in Article II of the Floodplain Management Ordinance requiring submission of 

evidence of compliance with floodplain construction standards as a mandatory element of a valid 

permit application.  Rather, it should reverse the Planning Board’s Completeness Determination 

and remand with instructions that the Planning Board not process the application unless and until 

the applicant completes all required elements.  

 
XII. VIOLATION OF APPELLANTS’ DUE PROCESS RIGHTS 

A party before an administrative board is entitled to a fair and unbiased hearing under the 

Due Process Clauses of the United States and Maine Constitutions.  Lane Construction 

Corporation v. Town of Washington, 2008 ME 45, ¶ 29.  Additionally, the right to full public 

                                                             
9 See http://en.wikipedia.org/wiki/San_Juanico_disaster.  
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involvement is guaranteed by the Searsport Ordinances.  See e.g., Land Use Ordinance § I.C.9 

(purpose of Ordinance is “to provide a public hearing process through which interested persons 

may raise questions and receive answers regarding how such developments may affect them”). 

Despite the unquestionable right of Appellants to fully participate in every stage of the 

proceedings and the SPB’s longstanding practice to allow public participation at every stage of 

the proceedings, the Applicant’s counsel physically interrupted members of the public that were 

commenting on the project during the June 11, 2012 open to the public comment period, and 

then while the public was speaking and demanded that the Planning Board “shut it down.”10   

The Planning Board did not shut it down at that time, but at its next meeting, July 9, 2012, the 

Board imposed a “gag” order prohibiting any public comment whatsoever about the proposed 

DCP Terminal – including public comment on the completeness of the DCP Application.  

Additionally, the Planning Board informed the public that written comments would not be 

accepted into the record until the public hearing date and changed its monthly meeting format so 

that consideration of each aspect of the DCP Application (completeness, consultants, etc.) 

occurred prior to the open-to-the-public period, thus eliminating any chance of public input.11   

 These procedures violate Appellants’ due process rights to be heard at every stage of the 

proceedings and to “raise questions and receive answers regarding how such developments may 

affect them.”  (Land Use Ordinance § I.C.9)  Necessarily, to exercise the right to raise questions 

and receive answers, entails the right to question the adequacy of the application and to request 
                                                             
10  A vimeo showing the excerpt of the “shut it down” instruction from DCP Searsport LLC’s 
counsel to the Chairman can be seen at: http://vimeo.com/44058586.  The full vimeo of the SPM 
meeting is at: http://vimeo.com/43989745.  Appellants’ counsel’s statement regarding the lack of 
TRI begins at hour and minute 3:20:30 through 3:24:40 of this vimeo.  DCP Searsport LLC’s 
counsel take steps to “shut down” the open-to-the public portion of the meeting at 3:26:01 
through 3:27:25. 
11  Copies of Appellants’ written public comments to the SPB regarding the incompleteness of 
the DCP application are included as Ex. 11. 
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missing information prior to a public hearing.  Otherwise, members of the public would be 

forced to develop testimony based on incomplete and potentially inaccurate or out-of-date 

information.  This is neither fair, nor unbiased; nor does it comport with the burden of persuasion, 

which is upon the Applicant (see, e.g., Site Review Ordinance, § VI) – not the concerned public. 

Accordingly, Appellants ask the Board of Appeals to reinstate their due process rights.  

While the Planning Board has a right to control its proceedings to ensure an orderly process, it 

does not have the right to completely “gag” the public and prevent any public input whatsoever 

on these critical early stages of the proceedings.  

 

XIII. AN EXPEDITED HEARING IS REQUIRED TO PREVENT HARM TO 
APPELLANTS 

The Board of Appeals Ordinance states that hearing on this appeal must occur within 

thirty (30) days.  (BOA Ordinance, § V.B.3).  Appellants request an expedited hearing date so 

that this appeal can be resolved well in advance of the Planning Board’s scheduled Nov. 26 

public hearing; or, in the alternative, Appellants request an order directing that the public 

hearings be stayed and no further action on these applications occur until this appeal is resolved.   

A stay is consistent with the spirit and letter of Section V.A.1, which indicated the intent 

to preserve the status quo during all appeals when it states in relevant part that: 

…Until a final determination is made by the Board of Appeals, no 
construction, development or other work may begin or continue and all other 
standing orders and determinations made by town officials shall remain in 
effect. 

 
As noted above, if built, the proposed DCP Terminal will adversely impact the personal, 

property, and pecuniary rights of each Appellant.  In addition, the procedural violations 

committed by the Planning Board have already deprived Appellants’ of their due process rights, 
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and are forcing Appellants to incur substantial and unreasonable costs to defend their interests in 

premature hearings on an incomplete record.  Thus, a stay of the hearings is justified.  

 In contrast, there is no benefit to the Applicant of holding premature hearings – it is 

ineligible for substantive consideration of its application until the defects in the application are 

cured.  Indeed, given the Applicant’s failure to provide evidence demonstrating TRI, it does not 

even have standing at this time to request a public hearing.  Moreover, it is also in the public 

interest to avoid a scenario where the Planning Board and interested parties must go to the time 

and expense of holding a second round of public hearings to address any changes or cure defects 

from the first hearings. 

 Accordingly, Appellants respectfully request that the Board of Appeals hear this matter 

as expeditiously as possible and in no event later than Nov. 16 (to allow time for consideration 

by the Superior Court, if necessary). 

 

XIV. CONCLUSION 
 

For the above reasons, Appellants request the Board of Appeals reverse the Completeness 

Determination of the Planning Board.  

 

Respectfully Submitted,    November 7, 2012 

 
Stephen F. Hinchman, Esq.,  
Kim Ervin Tucker, Esq. 
Counsel for Appellants 
 
Law Offices of Stephen F. Hinchman, LLC 
537 Fosters Point Road 
West Bath, ME 043501  |  207.837.8637 
stevehinchman@gmail.com 
k.ervintucker@gmail.com  
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List of Exhibits 

 

Ex. 1.   SPB Notice of Public Hearings 

Ex. 2.   Book 1755, Page 189, Waldo County Registry of Deeds 

Ex. 3.   Delaware Secretary of State information on DCP Searsport LLC 

Ex. 4.   Delaware Secretary of State information on DCP Midstream Partners, LP 

Ex. 5. Oct. 6, 2012 Letter from Appellants to the Searsport Planning Board 

Ex. 6.  Project Map 

Ex. 7.  DCP Midstream Partners, LP and DCP Searsport LLC’s joint notice of intent to file 
application for permits with the Maine Department of Environmental Protection  

 
Ex. 8.  Oct. 29, 2012, Letter from Kelly Boden to SPB Chair Bruce Probert 
 
Ex. 9.  April 30, 2012, Amended Purchase and Sale Agreement between Sprague Operating 

Resources LLC and DCP Midstream Partners, LP 
 
Ex. 10. Delaware Secretary of State information on Sprague Energy Corp. and Sprague 

Operating Resources, LLC 
 
Ex. 11. Additional Comments by Appellants regarding the incompleteness of the DCP 

Applications, including letters sent June 4, July 9, Oct. 24, and Oct. 31  
 

 

 

 

 

 


