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Lieutenant General Thomas P. Bostick 
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441 G Street NW 
Washington, DC 20314-1000 
Certified Mail # 7012 1010 0002 0116 2444 
 
 
Colonel Charles P. Samaris 
Commander and District Engineer 
US Army Corps of Engineers 
New England District 
696 Virginia Road 
Concord, MA 01742-2751 
Certified Mail # 7012 1010 0002 0116 2413 
 
 

Re:  60-Day Notice of Intent to Sue For Violations of the National Environmental 
Policy Act and the Clean Water Act. 

 
Dear Sirs,  
 

On behalf of the Islesboro Islands Trust and Thanks But No Tank, and their affected 

members, and the named parties in the attached List of Parties Giving Notice (hereinafter 

together as the “Parties”) (Ex. 1), I hereby provide this 60-day notice of intent to sue the Army 

Corps of Engineers (“Corps”) for violations of the National Environmental Policy Act (“NEPA”) 

and the Clean Water Act (“CWA”) when it issued, on May 3, 2012, an Environmental 

Assessment (“EA”) and CWA Section 404 permit to DCP Searsport LLC for a liquefied 

petroleum gas (“LPG”) marine import terminal, storage and distribution facility to be built in 

Searsport, Maine.   
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To avoid litigation, the Corps must withdraw the 2012 EA and CWA permit and reassess 

the project in light of errors in the original analysis and significant new information that has 

emerged or been developed since the EA was issued.  As explained below, this new information 

demonstrates that there is no short- or long-term need for a marine terminal to import foreign 

LPG to serve the Maine market; that more cost-effective, practicable and less environmentally 

damaging practicable alternatives are available to meet Maine’s energy needs and are already 

being implemented; and that market conditions will likely dictate conversion of the proposed 

facility for use as an LPG export terminal.  The Corps, however, has never assessed the 

significant and far greater impacts that would be caused by use of the terminal to export LPG.  

Accordingly, pursuant to NEPA, the Corps must immediately withdraw the 2012 EA and initiate 

a supplemental analysis based on this new information.  Likewise, pursuant to the CWA, the 

Corps must withdraw the 2012 permit to fill jurisdictional wetlands and evaluate if there are less 

environmentally damaging practicable alternatives to supply the Maine energy market and, to the 

extent that the terminal may be used as an export platform, to evaluate if there are less 

environmentally damaging practicable LPG export alternatives. 

 

I. THE 2012 EA MUST BE SUPPLEMENTED BECAUSE THE ORGINAL EA WAS 
INADEQUATE AND BECAUSE NEWLY AVAILIABLE INFORMATION WILL 
MATERIALLY CHANGE THE PROJECT AND THE ANAYLSIS. 

 
a. NEPA requires a supplemental analysis when the remaining action will affect the 

quality of the human environment in a significant manner or to a significant 
extent not already considered. 

 
The duty to prepare an environmental assessment is a continuing one. “When new 

information comes to light the agency must consider it, evaluate it, and make a reasoned 
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determination whether it is of such significance” as to require a supplemental EA (“SEA”) or 

EIS (“SEIS”).  Friends of the Clearwater v. Dombeck, 222 F.3d 552, 558 (9th Cir. 2000) 

(quotations and citations omitted).  See also 40 C.F.R. § 1502.9(c)(1) (NEPA supplementation 

required if “[t]he agency makes substantial changes in the proposed action that are relevant to 

environmental concerns” or there are “significant new circumstances or information relevant to 

environmental concerns and bearing on the proposed action or its impacts.”);  Sierra Club v. 

Marsh, 744 F. Supp. 352, 366 (D. Me. 1989), aff'd, 976 F.2d 763 (1st Cir. 1992) (“supplemental 

EIS process is designed to ensure that agencies act with ‘complete awareness ... of the 

environmental consequences of their actions’”).   

An EA must be supplemented in the same manner as an EIS.  Idaho Sporting Congress v. 

Thomas, 137 F.3d 1146, 1152 (9th Cir.1998), overruled on other grounds by Lands Council v. 

McNair, 537 F.3d 981 (9th Cir.2008).  An SEA or SEIS must be prepared “if there remains 

major federal action to occur and the new information shows that the remaining action will affect 

the quality of the human environment in a significant manner or to a significant extent not 

already considered.” Or. Natural Res. Council v. U.S. Forest Serv., 445 F.Supp.2d 1211, 1219 

(D.Or. 2006) (citing Marsh v. Or. Natural Res. Council, 490 U.S. 360, 374 (1989)); Fund For 

Animals v. Mainella, 283 F. Supp. 2d 418, 428, 431 (D. Mass. 2003) (same).  

 
b. The Corps’ 2012 determination of the overall project purpose, need and 

practicable alternatives was based on unsupported allegations and assumptions.  
 

According to the EA, the “basic project purpose” of the Searsport LPG Terminal “is to 

increase the stability and reliability of liquid propane supplies to serve the Maine LPG market.” 

(EA at 4 (emphasis added); see also DCP March 2, 2012 Response, at 23.) 
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The Corps justified its determination that there is a need for the project based on 

representations by DCP that it could no longer adequately supply the Maine LPG market because 

of declines in Canadian propane supplies and problems with Canadian rail shipments to DCP’s 

existing storage and distribution terminals in Maine: 

DCP currently relies heavily on the importation of propane from western 
Canada via rail to storage and distribution terminals in Hermon and Auburn, 
Maine.  The applicant asserts that over the past several years there has been a 
steady decline in Canadian natural gas production and, since propane is a by-
product of the natural gas recovery process, less production of propane in 
Canada.  Natural gas/propane production in Canada is reportedly forecasted to 
continue to decline.  At the same time, there has also been increasing cost and 
competition for rail transportation from western Canada.  Propane deliveries 
in Maine had to be rationed in 2007 due to a [10 day] Canadian railroad strike, 
an interruption in pipeline imports into New York State, and a cold winter and 
severe weather at sea.  Lower production of Canadian propane together with 
vulnerable rail availability has resulted in serious challenges for bringing a 
dependable supply of propane into Maine. 

 
(EA at 1-2; DCP Responses to Request for Additional Information, at 6, March 2, 2012 

(hereinafter as “DCP Response”) (same)). 

DCP further stated that only a new marine import terminal would address the problem:  

The answer to avoid the 2007 situation is to diversify the supply, storage 
and distribution system.  The answer for Maine is a marine terminal.  No other 
railroad line is available to supply our existing facilities nor would the use of 
another railroad, if available, meet the project purpose for providing 
diversification of supply. 

 
(DCP Response, at 2.) 

Based on the above representations, the Corps determined that there is a need for the 

project to rectify the “fragile infrastructure that exists” in Maine’s LPG market, as exemplified 

by the 2007 propane shortage (EA at 44-45), and that without the project,  “Maine’s existing 

propane market would remain at risk to less than a fully reliable propane supply and 
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distribution.”  (EA at 27.)  But rather than consider alternative means of increasing Maine’s LPG 

supplies, the Corps further narrowed the definition of the project purpose – in what the EA 

termed the “overall project purpose” – to a marine import, storage and distribution facility only. 

(EA at 4, emphasis added.)  Based on this narrowed definition, the Corps limited its review of 

alternatives to industrial ports with an existing cargo pier capable of receiving very large, deep-

draft, ocean-going LPG carrier vessels. (EA at 21.) 

Finally, despite extensive public comment that the ongoing boom in domestic gas 

production has eliminated the need for a marine LPG import terminal in Maine, the Corps 

applied a presumption to assume, without independent evaluation or verification, that the DCP 

project was viable and needed in the marketplace.  Specifically, the Corps assumed that: 

When private enterprise makes application for a Corps permit, Corps 
regulations direct that it will generally be assumed that appropriate economic 
evaluations have been completed, the proposal is economically viable, and it 
is needed in the marketplace (33 C.F.R. 320.4(q)).  That presumption is 
supported here by the 2007 propane shortage and the need for diversified 
delivery sources for the State of Maine.   

 
(EA at 11.)  Based on this presumption, the Corps expressly excluded from the scope of the EA 

any analysis of Maine’s LPG market or infrastructure.  (Id.)  The Corps also excluded from 

review any consideration of non-marine (i.e. rail or truck) terminals, alternative sources of LPG, 

alternative fuels, such as natural gas and compressed natural gas (“CNG”), and alternative 

energy sources such as biomass and solar. (EA at 4, 11.) 

The reliance on this presumption is a per se violation of the Corps’ obligation under 

NEPA to take a “hard look” at project purposes, alternatives and impacts.1 It is also arbitrary and 

                                                
1 The presumption at 33 C.F.R. 320.4(q) is a Clean Water Act regulation, and this Clean Water 
Act rule cannot supersede the Corps’ separate obligation under NEPA to take a comprehensive 



IIT & TBNT Notice Letter 
March 20, 2013 
p. 6 
_____________________________________________________________ 
 

 

capricious because, as discussed below, the evidence available in 2012, and new information that 

has emerged since the EA was released, conclusively demonstrates that the project is neither 

economically viable nor needed in the marketplace. 

 

c. The EA is fatally flawed because it fails to take a “hard look” at Maine’s LPG 
infrastructure, market trends or reasonable alternatives.  

 
The net result of the Corps’ refusal to review current LPG market conditions and 

infrastructure is an Environmental Assessment that is so contrived and divorced from economic 

reality that it cannot even begin to meet the requirements of the National Environmental Policy 

Act (“NEPA”).  This is not a “hard look” – it is no look and it is wrong.  The EA must be 

withdrawn and wholly redone, and in particular the Corps must address three fundamental 

failures in its 2012 EA.  

First, in determining that Maine’s existing LPG infrastructure was “fragile” and that the 

“no action” alternative would leave the Maine LPG market at risk of a shortage as occurred in 

2007 (EA at 27, 44-45), the Corps failed to document, consider, or identify in any way the 

current state of Maine’s existing LPG supply chain and infrastructure.  There is no evidence in 

the record whatsoever regarding Maine’s current LPG capacity.  The Corps does not know, for 

example, the location and capacity of existing LPG terminals, the availability and capacity of rail 

and truck carriers to serve the market, current bulk and distributed storage capacity, or the 

number of suppliers and their market share.  Nor is there consideration of various changes and 

improvements in Maine’s LPG supply chain infrastructure over the five years since 2007 that 

                                                                                                                                                       
and hard look at project alternatives and impacts.  42 U.S.C. § 102(2)(E); 40 C.F.R. §§ 1502.13-
14, 1508.9. 
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have enabled DCP and other suppliers to meet Maine’s LPG demand without incident; nor of 

recent or planned improvements in the supply infrastructure.  In short, the Corps’ determination 

that Maine’s existing LPG infrastructure is inadequate and “fragile” is without any evidentiary 

support. There is simply no information in the record to support this conclusion (which, as 

shown below, is false). 

Second, the Corps illegally excluded from the analysis any consideration of the ongoing 

and fundamental transformation of the Maine and global LPG and energy markets due to 

changes in production and supply.  (EA at 11.)  As numerous comments during the public 

scoping period noted, the boom in domestic natural gas and oil production has led to all time 

highs in U.S. stockpiles of natural gas liquids (“NGL”), including LPG, dramatically lowered 

domestic LPG prices, idled other marine LPG and liquefied natural gas (“LNG”) import 

terminals on the East Coast, and will make the U.S. a net exporter of LPG long into the 

foreseeable future. In short, the advances in the science of shale gas extraction demonstrate 

irrefutably that this country is entering a massive, long-term supply glut that renders obsolete 

both existing and proposed LPG marine import terminals.  In light of these well-documented 

concerns, the Corps’ blithe presumption that, since the Searsport Terminal is proposed by private 

enterprise, it must deem the project “economically viable” and “needed in the market place” (EA 

at 11, citing 33 C.F.R. § 320.4(q)), is not only illegal and contrary to NEPA, it is specious.  This 

presumption is so off-the-mark that it fatally taints the entire EA. 

Third, the Corps’ arbitrary narrowing of reasonable alternatives to marine LPG import 

terminals only is a transparent attempt “to contrive a purpose so slender as to define competing 

‘reasonable alternatives’ out of consideration (and even out of existence).”  Simmons v. US Army 
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Corps of Engineers, 120 F. 3d 664, 666 (7th Cir. 1997).  The resulting EA is simply not credible 

and has no bearing on actual events in Maine’s energy sector.  As noted below, a number of 

reasonable, less dangerous, and environmentally preferable alternatives are moving forward, 

including: expanded and new rail LPG terminals that are supplying the State with domestically 

produced U.S. propane (not just Canadian-sourced propane);2 new distributed LPG storage 

facilities; expansion of natural gas pipeline service into areas currently served by oil and 

propane; the construction of a compressed natural gas facility in northern Maine that will directly 

compete with propane; use of renewable solar and biomass technologies to meet heating needs; 

and increased use of weatherization and efficiency to reduce energy consumption.  

These flaws, in combination, represent a serious violation and dereliction of the Corps’ 

NEPA obligations.  The proposed DCP Terminal in Searsport would be the largest facility of its 

kind on the East Coast, and one of the most dangerous industrial facilities ever built in Maine.  

Its proposed location, immediately proximate to a well-developed, mixed-use area of Searsport 

with homes, a restaurant, motel and other tourism-dependent businesses, will have serious safety 

and economic ramifications for nearby property owners and small businesses, and upon 

municipal infrastructure and emergency service departments of virtually all towns in the region. 

The introduction of large ocean-going LPG ships, accompanied by exclusion zones and armed 

patrol boats, will fundamentally change the character of Penobscot Bay, and the navigation 

impacts and dredging required to allow these deep draft LPG tankers to enter the poor and to 

                                                
2 The Corps should have evaluated these alternatives, which are being built at existing industrial 
sites in Biddeford and Portland, infra, pursuant to the Clean Water Act § 404(b)(1) Guidelines as 
presumptively less environmentally damaging practical alternatives.  See Section III, infra. 
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safely moor at the existing pier will have far-reaching, adverse effects on the Bay’s fishing, 

sailing and tourism economy.3  

The EA frames the project as an all or nothing choice – either federal and state decision-

makers must approve this massive LPG terminal with all its attendant risks and impacts, or 

subject the state to repeated propane shortages, energy rationing and high prices.  (EA at 27.)  

This is exactly the sort of false dichotomy and uninformed decision-making that NEPA was 

designed to prevent.  See Bob Marshall Alliance v. Hodel, 852 F. 2d 1223, 1228 (9th Cir. 1988) 

(Congress imposed duty to consider all reasonably foreseeable project impacts and practicable 

alternatives to “…guarantee[] that agency decisionmakers have before them and take into proper 

account all possible approaches to a particular project … which would alter the environmental 

impact and the cost-benefit balance”). 

By rigging the EA to artificially support this project and by arbitrarily excluding other 

viable solutions, the Corps has failed its duty to provide federal, state and local decision-makers, 

and the public with the information necessary to properly weigh the potential economic and 

environmental costs and benefits of the proposed action, and to take into account all possible 

approaches and solutions.  Accordingly, the Corps must withdraw the 2012 EA and wholly re-do 

the analysis.  

 

                                                
3 Penobscot Bay is one of the most fertile lobstering grounds in the world. As evidenced by prior 
dredging projects, disposal of dredge spoils has significant long-term adverse impacts on the 
lobster fishery.  Contrary to the Corps conclusion in the EA, new sounding data show that 
significant dredging will be required in order to allow LPG ships to moor at the existing pier, and 
dredging will also be necessary to enable safe transit of Searsport Harbor. (See Richard Clarke, 
All Hazards Risk Assessment for the Proposed Bulk LPG Facility, Searsport, ME, Good Harbor, 
at 46-47 (Jan. 12, 2013) (hereinafter as “Good Harbor Report”), Ex. 2.)  
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d. Recent events and new information demonstrate that the EA is hopelessly wrong, 
out-of-date, and unreliable, and must be supplemented.  

 
New information that has become available since the EA was released confirms that the 

Corps’ assumptions and analysis were incorrect and that its NEPA review must be supplemented.  

In particular, the data show that the Corps erred in assuming (1) a need for a marine terminal to 

import foreign LPG, and (2) that the demand for LPG in Maine would increase to the level that 

could support a new import terminal of this magnitude. 

i. There is no need for a new marine LPG terminal to import foreign LPG 
into Maine or anywhere on the East Coast.  

 
Events since the EA was released confirm that the Corps must supplement its analysis.  

Within a month of its release in May 2012, the premise of the EA – that without a marine LPG 

import terminal, Maine could not stabilize and diversify its propane supplies (EA at 27) – was 

refuted.  In June, CHS, Inc. announced construction of a new LPG rail terminal in Biddeford, 

Maine, to supply 20 million gallons of domestically-sourced LPG to the Maine market per year.  

This new terminal, which finished construction and went operational in November, 2012, will 

increase supply to the Maine LPG market by more than 17%.  (New propane rail terminal comes 

to Biddeford, Keep ME Current (June 27, 2012), Ex. 3.)  In October 2012, NGL Energy Partners, 

owner of Downeast Energy, announced that it had completed renovation of a 60,000-gallon 

propane storage facility in Eliot, and is upgrading the formerly dormant EnergyUSA LPG rail 

terminal in Portland, to supply 30 million gallons of propane annually from domestic LPG 

supplies – an increase in overall supply capacity of more than 26%.  (Downeast Energy, Update, 

Fall/Winter 2012, Ex. 4.)  The new Portland NGL Supply Terminal went online at the end of 

2012, and, according to NGL Energy, relies on automation to operate systems that include 
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210,000 gallons of storage, three rail unloading towers that service dual tracks, and two truck 

loading bays with a capacity of 360,000 gallons per day.  (NGL Supply establishes Terminal in 

Maine, LP Gas (Jan. 2. 2013), Ex. 5.)  

Combined, these two rail terminals alone would augment the capacity of Maine’s LPG 

infrastructure by about half of current annual demand – which far exceeds the (flat) rate of 

growth of LPG use in Maine. (See Section I.C.ii, infra.)  But these are just two of the 40-plus 

regional LPG infrastructure projects that were under construction in 2012, as identified by an 

August 2012 study of the New England LPG market prepared for the Propane Gas Association 

of New England (“PGANE”).  As the study’s authors remarked,  

Never before have we seen the number of companies looking to locate 
new rail terminals or upgrade an existing site in or near the New England 
States.  We have at least 3 new facilities being built in 2012 with fall start up 
projections, and several upgraded facilities targeted to be ready in the fall of 
2012.  Industry sources have identified a few more rail facilities that might 
also be built with a 2013 start-up. 

(Bard Black, New England Supply and Transportation Outlook for 2012-2015, PGANE, at 32-33 

(August 2012) (hereinafter as “NE LPG Supply Outlook”), Ex. 6.) 

These projects are being driven by the unprecedented boom in domestic shale gas, which 

has produced unprecedented levels of “wet” gas that is extremely rich in NGLs such as propane 

and butane.  According to the LP Gas trade association, the shale gas boom is pushing the 

industry to rapidly restructure the entire Northeast regional LPG delivery network: 

Analysts are forecasting significant growth in shale gas production over 
the next seven to 10 years.  From 2011-22, NGL production will increase 
from 2.2 million barrels per day to 4.3 million barrels per day, says Kelly Van 
Hull, an NGL analyst at Bentek Energy.  Moreover, propane production from 
NGLs is expected to grow from 8.9 billion gallons in 2011 to 13.5 billion 
gallons in 2020, an ICF forecast shows. 
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“You’re not supposed to use the word ‘explosion’ when you’re in this 
business,” Van Hull says, “but it is a huge amount of production coming on.” 

The Northeast is one region to watch.  Historically prone to winter supply 
shortages due to limited propane production sources and delays by import 
vessels on the high seas, this region is about to see a tremendous uptick in 
NGL resources from the Marcellus and Utica shale formations, which traverse 
parts of Ohio, Pennsylvania, West Virginia and New York. 

“Right now you have just under 50,000 barrels [of NGLs] a day coming 
out of the Northeast,” Van Hull says.  “By 2014, you’re looking at over 
400,000 barrels a day out of the Northeast. Significant supplies of local 
propane will be produced in the Northeast to help meet local demand.” 

The massive growth in Northeast production will create the “largest 
displacement of propane supply in the U.S.,” says Bill Gautreaux, president of 
midstream and logistics player Inergy Services, which has been planning to 
add 85 million gallons of underground propane storage in New York.  “This 
will require reconfiguration of pipeline systems, expansion of storage, and 
East Coast propane exports along with large volumes of truck and railcar 
movements.” 

 
(Brian Richesson, Shale boom fuels build-out, LP Gas (Jan. 14, 2013), Ex. 7).4   

As these developments illustrate, the picture of the Maine LPG market painted in the EA 

was outdated before it was released, and today is 100% wrong.  The new Portland and Biddeford 

terminals provide living proof that the narrowly defined “overall purpose” of the Searsport 

Terminal EA – that only a marine import terminal is viable to meet the needs of the Maine LPG 

market (EA at 4) – is false.  Clearly, rail terminals and distributed storage projects can (and are) 

meeting the project purposes of diversifying sources, carriers, storage, and distribution of LPG 

for the Maine market.5  

                                                
4 Domestic LPG supplies must be shipped into Maine by pipeline, truck or rail because the U.S. 
tanker ships that are required by the Jones Act to deliver domestic product to other U.S. ports 
(a.k.a., “U.S. bottoms”), are unavailable and not cost-effective.  
5 To highlight the sea change in the LPG market from 2007, in December 2012 during a several 
week protest, indigenous peoples blocked shipments of western Canadian propane via rail to 
Ontario, Quebec and the eastern provinces and Maine.  Unlike 2007, the blockade caused no 
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Indeed, DCP itself has converted its supply chain.  In testimony given to the Searsport 

Planning Board in November 2012, Don Baldridge, DCP’s senior vice president for marketing 

and logistics, admitted that – in direct contradiction of DCP’s allegations to the Corps that it 

could only import western Canadian LPG to its existing rail terminals in Auburn and Hermon, 

Maine (DCP Response, at 2) – it can and is supplying those terminals with LPG imported by rail 

from the U.S. Gulf Coast and the Midwest: 

BALDRIDGE: As Jeff mentioned, we have other rail terminals in New 
England, and so they would be going to other rail facilities, where again they 
would be put on trucks. 
FRANGESH: OK. And those rail facilities now aren't very far away from 
here, the first one is only about 80 miles away, and the other is about 40 miles 
away, is that correct? 
BALDRIDGE: There are two in the State of Maine, correct. 
FRANGESH: And, where do the product for those two terminals come from 
now? 
BALDRIDGE: Currently they are supplied by rail cars, and we bring in rail 
cars from Canada, from the Gulf Coast, from the midwest, from a variety of 
sources. 
 

(Searsport Planning Board, Public Hearing Transcript, at 27 (Nov. 27, 2012) (hereinafter as 

“SPB Trans.”), Ex. 9.) 

The next night, Jeff Hurteau, DCP’s asset director for all of its East Coast propane 

terminals, admitted that DCP had received only one ship at its Chesapeake, VA marine terminal 

in 2012, which is of equal size to the proposed Searsport terminal.  

ITALIAANDER: Where is your marine terminal? 
HURTEAU: Chesapeake, Virginia. 

                                                                                                                                                       
impact on the supply or price of propane in New England or Maine.  (Aaron Clark, First Nations 
rail blockade disrupts propane shipments, Bloomberg News (Dec. 28, 2012), Ex. 8.) 

 



IIT & TBNT Notice Letter 
March 20, 2013 
p. 14 
_____________________________________________________________ 
 

 

ITALIAANDER: And, to be specific, how many have you had in the last 
year? 
HURTEAU: One ship. 
ITALIAANDER: One ship. And how many do you expect in 201[3]? 
HURTEAU: I don't have an answer for that I am not marketing. 
ITALIAANDER: But, obviously, one ship speaks for itself, the capacity for 
that tank is how much approximately? 
HURTEAU: It is approximately the same size as this facility that we're 
proposing for Searsport. 

 
(SPB Trans., at p. 73 (Nov. 28, 2012), Ex. 10.)  

In the January Planning Board hearings it came out that the price advantage domestic 

LPG has over foreign LPG has also caused DCP to idle its Providence, RI marine import 

terminal as well.  (SPB Trans., at p. 7 (Jan. 17, 2013), Ex. 11).  A month later, DCP announced 

that it had re-exported 6 million gallons of LPG (11,600 metric tons) from the one shipment it 

had received at its Chesapeake terminal in 2012, and that work was underway to add capacity to 

use that terminal to export domestically-produced LPG.  (DCP Midstream Partners, LP 

Management Discusses Q4 2012 Results - Earnings Call Transcript, at 2 (Feb. 28, 2013) 

(hereinafter as “DCP Earnings Trans.”), Ex. 12.)   

This sea change in market conditions has affected the entire industry.  This winter, the 

media reported that Sea-3 has stopped taking ships at its New Hampshire LPG marine import 

terminal:  “Paul Bogan, vice president of the Sea-3 propane terminal in Newington, said he 

received only one ship this year and has none scheduled so far for 2013.  For now, the terminal is 

unloading propane from rail cars into tank trucks.” (Tux Turkel, Propane glut clouds Searsport 

storage plan, Portland Press Herald (Nov. 21, 2012), Ex. 13).  This terminal is a major supplier 

to the Maine LPG market.  The market conditions are so changed by the glut of domestic 



IIT & TBNT Notice Letter 
March 20, 2013 
p. 15 
_____________________________________________________________ 
 

 

supplies that, according to testimony in the Searsport Planning Board hearings, in January 2013 

the Sea-3 terminal also re-exported the stored LPG from the one ship it did take in 2012.  (Neal 

Frangresh, Response to Questions by TBNT, at 9 (March 11, 2013), Ex. 14.)   

The lack of business at existing East Coast LPG marine import terminals (and LNG 

terminals) conclusively demonstrates that the market need for a new marine import terminal in 

Maine – to the extent it ever existed – has wholly evaporated.   

“There has not been a ship that has brought propane into New England in 
almost a year,” said Joe Rose, the president and chief executive of the Propane 
Gas Association of New England. “At this point, the facilities in New England 
are in a state of being semi-mothballed.” 

(Katherine Seelye, A Proposal for a Propane Tank Looms Large Over a Maine Coastal Town, 

New York Times (Feb. 22, 2013). Ex. 15.) 

This market shift is likely to be permanent, not temporary.  According to the PGANE 

study,  

Industry sources indicate that 1-2 ships arrive at Sea 3’s Newington NH 
Import terminal and 0-2 ships arrive at the [DCP-owned] Providence RI 
terminal over each of the next 2-3 years.  Because of the wide arbitrage price 
over that time period, the volumes and number of ships that have traditionally 
fed the US East Coast will be limited to spot ships in the short term during 
sustained demand periods…. 

 
…the forecasted economics for propane waterborne imports dictate they will 
be  displaced from 43,000 bpd in 2011 to minimal volumes in 2012-2013. The 
timeline for the purposes of this study, indicate the forward years for 
waterborne imports to the US [East Coast, through 2017] are assumed to be 
displaced by (1) domestic U.S. supply and (2) arbitrage opportunities for 
Canadian supply.  
 

(NE LPG Supply Outlook, at pp. 16, 20.)  In other words, according to the industry’s own experts 

and internal forecasts, over the next two years, waterborne LPG imports into the entire 

Northeast, if any, will be limited to brief periods of sustained cold-weather demand, if any.  Once 
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the current uptick in rail terminal construction, pipeline improvements, and new storage facilities 

comes online, waterborne imports in the region will be displaced completely by domestic and, 

when there are opportunities for arbitrage, Canadian supplies.   

The information and events listed above conclusively demonstrate that the EA is wrong 

and out of date.  There is no need for a new 90 to 137 million gallons throughput per-year LPG 

marine import terminal in Maine, and no likelihood that such a project will be economically 

viable anytime in the foreseeable future.  If the Corps had done its job and taken a “hard look” at 

this project, it would have quickly realized that not only are there better alternatives to supply the 

Maine LPG market, but also that these alternatives are already being implemented and have 

eliminated any possible need for a marine terminal in Maine, or anywhere on the East Coast.  

Accordingly, because the purpose and need statement in the EA is fundamentally wrong (or at 

best, outdated), because the range of alternatives omits reasonable and environmentally 

preferable options, and because new information since the EA was drafted “present[s] a seriously 

different picture of the environmental impact of the proposed project from what was previously 

envisioned,” Sierra Club v. Marsh, 744 F. Supp. at 367, the Corps must withdraw and redo the 

NEPA analysis.  See also 40 C.F.R. § 1502.9(c)(1) (SEIS required when there “are significant 

new circumstances or information relevant to environmental concerns and bearing on the 

proposed action or its impacts”). 

ii. New information demonstrates that other fuels and energy sources are 
practicable and reasonable alternatives to increased propane use.  

 
 The second major trend missed in the EA is that propane demand is not rising (EA at 1) – 

it is flat or declining due to conservation, increased efficiency and competition from other fuel 

sources.  In the EA, the Corps accepted DCP’s contention that rising LPG demand from 
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residential fuel switching (from oil to propane) is sufficient to warrant the doubling of total 

statewide import capacity that would be created by building a new 90-134 million gallon per 

year marine import terminal in Searsport. (EA at 1, 27, 44-45.)  But rather than growth, the data 

show that “[d]omestic demand for propane has fallen over 19% from 2004-2011 due to 

competition from alternative fuels, conservation and higher efficiency appliances.” (NE LPG 

Supply Outlook at 6;  see also id. at 15 (historic 5-year propane demand flat in Maine, accounting 

for variation in winter temperatures).)  Going forward, LPG demand is expected to decline by 

3% annually nationally.  (Id. at 32.)  Regionally, the industry forecast is that, even with a boost 

from residential fuel switching, “demand for Propane is expected to decline in the years ahead 

and at best be flat in the New England states.” (Id.)6 

 In Maine, fuel switching is indeed occurring, but it is dominated by natural gas displacing 

both propane and oil.  For example, new interstate natural gas pipelines are planned to expand 

interstate service to New England,7 and within Maine distribution networks are being expanded 

throughout the southern and central parts of the state, including the towns of Richmond, 

Winslow, Augusta, Waterville, Skowhegan, Madison, Farmington, Jay, Livermore Falls, Wilton, 

Rockland, Falmouth, Yarmouth, and Cumberland, to name just a few.8  Given the substantially 

                                                
6 Even if LPG demand does increase, as noted above, it will be met by lower-priced domestic 
sources of LPG imported by rail – not by foreign LPG imported by ship. 
7 See e.g., Tux Turkel, Bold idea aims to slash Maine's power bills, Morning Sentinel (Dec. 20, 
2012), Ex. 16; Erin Ailworth, Enlarged natural gas pipe proposed for N.E., Boston Globe (April 
25, 2012), Ex. 17.  
8 See e.g., Matt Byrne, Natural gas firms offer millions in investment to three Maine towns, 
Portland Press Herald (Jan. 31, 2012), Ex. 18;  Keith Edwards, State approves Summit Natural 
Gas of Maine pipeline plans, Kennebec Journal (Jan 11, 2013), Ex. 19;  Douglas Rooks, Battle 
Over Natural Gas is Heating Up, Maine Townsman (January 2013), Ex. 20;  Kaitlin Schroeder, 
Franklin County towns looking into natural gas pipeline, Morning Sentinel (Dec. 18, 2012), Ex. 
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lower cost of natural gas per BTU, these new distribution pipelines will give natural gas 

marketers a significant competitive advantage in luring customers away from oil.  Even more 

importantly, given the minimal cost of adapting LPG appliances to run on natural gas, they may 

also result in a significant loss of current LPG customers. 

 Similarly, in rural and northern Maine a new compressed natural gas facility (“CNG”) is 

already online and is expected to displace propane and oil use at major institutional facilities, 

including paper mills, hospitals, and agricultural processors.  (Whit Richardson, Dead River, 

Boston company to offer compressed natural gas in Maine, Bangor Daily News (Jan 31, 2013), 

Ex. 24).  Likewise, a new generation of efficient and renewable energy technologies – including 

pellet furnaces, heat pumps, thermal electric heat storage and solar thermal panels – are directly 

competing with propane and natural gas for a share of the former oil market.  (Tux Turkel, 

Maine heating oil use down to lowest level in more than two decades, Kennebec Journal (Sept 

12, 2012), Ex. 25).   

These developments support the PGANE’s internal and very frank assessment that LPG 

demand in New England will decline or at best stay flat.  They also demonstrate that not only are 

there more practicable, cost-effective, and environmentally preferable alternatives to meet 

Maine’s energy needs, but also that these alternatives are already being implemented and have 

eliminated any possible need for a marine import terminal in Maine, or anywhere on the East 

Coast.  Accordingly, because the purpose and need statement in the EA is wrong and outdated, 

because the range of alternatives reviewed omits reasonable and environmentally preferable 

                                                                                                                                                       
21;  Jennifer Mitchell, Demand for Natural Gas in Bangor Area Heats Up, MPBN (Sept. 28, 
2012), Ex. 22;  Keith Edwards, Maine General signs 10-year deal with Maine Natural Gas for 
new hospital heating, Kennebec Journal (Oct. 30, 2012), Ex. 23. 
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options, and because new information since the EA was drafted “present[s] a seriously different 

picture of the environmental impact of the proposed project from what was previously 

envisioned,” Sierra Club v. Marsh, 744 F. Supp. at 367, the Corps must withdraw and redo the 

NEPA analysis.  See also 40 C.F.R. § 1502.9(c)(1) (SEIS required when there “are significant 

new circumstances or information relevant to environmental concerns and bearing on the 

proposed action or its impacts”).9 

 

II.   THE EA MUST BE SUPPLEMENTED BECAUSE IT FAILED TO CONSIDER 
THE POTENTIAL USE OF THE SEARSPORT FACILITY AS AN LPG EXPORT 
TERMINAL.  

 
The EA must also be supplemented because the Corps failed to consider the potential use 

of the Searsport Facility as an LPG export terminal – the only economically viable use for this 

facility given current and forecasted global energy markets.  Under the Council on 

Environmental Quality’s NEPA regulations, the Corps must consider direct, indirect and 

cumulative effects of a proposed action, including “reasonably foreseeable future actions 

regardless of what agency (Federal or non-Federal) or person undertakes such other actions.” 40 

C.F.R. § 1508.7.  See also id., §§ 1508.8 (“Effects include … indirect effects which are caused 

by the action and are later in time or farther removed in distance, but are still reasonably 

foreseeable.”); and 1508.27(b)(6) (agencies must consider the “degree to which the action may 
                                                
9 The EA must also be supplemented because the proven ability of alternatives that do not 
require destruction of wetlands (i.e. rail terminals at existing industrial parks and rail sidings) 
will force a wholly different permitting outcome – denial of the Clean Water Act permit.  See 40 
C.F.R. § 1502.9(c)(1) (supplemental EIS required when agencies make substantial changes in the 
proposed action); 40 C.F.R. § 230.10(a) (prohibiting issuance of Clean Water Act permit unless 
the project is the least environmentally damaging practicable alternative.)  See further discussion 
in Section III, infra.  
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establish a precedent for future actions with significant effects or represents a decision in 

principle about a future consideration”). 

Unlike natural gas, there are no federal restrictions on export of LPG.  Information 

released since the 2012 EA conclusively demonstrates that the industry is (and has been) moving 

aggressively to convert existing U.S. LPG import terminals to export facilities in order to find 

new markets for the glut of domestic LPG reserves created by the shale gas boom.10  

Already, former LPG import terminals on the U.S. Gulf Coast and the Marcus Hook, PA 

terminal on the Delaware River have been converted to export LPG.  Propane exports from the 

Gulf region reached 3.3 million tons in 2011 and are expected to expand as investments in NGL 

pipelines, fractionators, and LPG export capacities are completed.  Experts project that U.S. LPG 

exports will double by 2015 and approach 10 million tons or higher by 2020. (Editors, LPG 

market dynamics on brink of change, study says, Oil & Gas Journal (Sept. 21, 2012), Ex. 26).11   

                                                
10 See, e.g. Frank Neito, LPG Export Capacity To Increase Significantly, Hart Energy Midstream 
Monitor (March 18, 2013) Ex. 27; NE Supply Outlook at 16; Good Harbor at 10-11, 39; Editors, 
Shale Boom Fuels Build-Out, LP Gas (Jan. 9, 2013), Ex. 28; Myke Feinman, The Changing Face 
of US Energy: Companies Gear Up for Propane, Ethane Exports amid Output Boom, Schneider 
Electric (Jan. 7, 2013), Ex. 29; Editors, LPG market dynamics on brink of change, study says, Oil 
& Gas Journal (Sept. 21, 2012) Ex. 26;  Platts Price Group, Power, Oil and Petrochemical 
Divisions, The North American Gas Value Chain: Developments and Opportunities, Platts 
Special Report (Sept. 2012) Ex. 30. 
11 The rapid transformation of the global energy market due to the US gas boom has also shut 
down, for the last couple of years, the East Coast’s major LNG marine import terminals in 
Boston , (Jay Fitzgerald, “Two costly LNG terminals sit idle: Need vanishes for fuel imports, 
Boston Globe (Jan. 23, 2013), Ex. 31) and Maryland (Steven Mufson, “The natural gas 
revolution reversing LNG tanker trade,” Washington Post (Dec. 7, 2012), Ex. 32).  In light of 
what is likely a long-term and fundamental shift in global energy production, the LNG industry 
is seeking federal authority to convert its existing import terminals to export facilities.  (Id.; see 
also NERA Consulting, Macroeconomic Impacts of LNG Exports from the United States, Report 
to the US Dept. of Energy (Dec. 3, 2012), Ex. 34.)  
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On the East Coast, the Marcus Hook LPG terminal on the Delaware River has begun 

exporting propane in advance of a scheduled NGL pipeline connecting it with fractionating 

plants in the Marcellus Shale gas fields.  (See Andrew Maykuth, Former Sunoco refinery in 

Marcus Hook will process Marcellus Shale products, Philadelphia Inquirer (Sept. 28, 2012), Ex. 

33.)  Presently, LPG being exported from the Marcus Hook terminal is arriving by truck and rail.  

(Id.; see also Editors, Shale Boon Fuels Build-Out, LP Gas (Jan. 9, 2013), Ex. 28.)  But even 

when the pipeline is completed and the Marcus Hook terminal is operating at full capacity, it will 

only be able to handle 30% of the estimated 1 billion barrels of NGL reserves held by just one 

(Range Resources) of the many gas companies in southwestern Pennsylvania. (Maykuth, Ex. 33.)  

 The massive oversupply of LPG capacity from the Marcellus and Utica shale gas 

reserves is driving demand for additional East Coast export capacity.  The NE LPG Supply 

Outlook report states that the New England regional midstream LPG companies are currently 

looking to replicate the Marcus Hook example at the Sea-3 Terminal in Newington, NH, and the 

DCP Terminal in Providence, RI.  (Id. at 16.)  DCP also recently announced that it has already 

begun converting its other East Coast LPG import terminal, in Chesapeake, Virginia, to export 

propane and butane.  William Waldheim, President of DCP Midstream Partners, LP, said in 

DCP’s Fourth Quarter and Year End 2012 Earnings Call:  

In our Wholesale Propane segment, I'm excited to report that we've 
successfully exported 6 million gallons of propane out of our Chesapeake 
terminal on [sic] January. Further work is required to export purity products 
on an ongoing basis. However, we are encouraged by the commercial results 
and will continue to explore this opportunity. 
 

(DCP Earnings Transcript, at 2.)  Waldheim further explained: 

Q: Rebecca Followill – U.S. Capital Advisors LLC, Research Division:  
You mentioned the export terminal at Chesapeake testing exports of propane. 
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Can you talk about what needs to happen in order to get the purity product and 
really have that meaningfully export propane, and how big could that be? 

A: William S. Waldheim – Director:  Sure, I can address that. The 
Chesapeake terminal is a deepwater port terminal, so it is well suited for 
export capability. What would need to happen is just expanding some of the 
rail siding, so we could bring in more product into the facility. And some 
engineering is currently underway to work the refrigeration of the product, so 
when it is in the tank, it is then able to be exported through and onto the ships. 
And so that work is ongoing, and we would hope -- that facility is a 2-tank 
facility, and so we would be able to probably handle both propane and butane 
through that facility if this project moves forward. 

Q: Rebecca Followill – U.S. Capital Advisors LLC, Research Division: 
And the magnitude of the exports? 

A: William S. Waldheim – Director: Well, that's a little difficult to say. It 
would obviously depend on the ability to unload railcars and those types of 
things. We're still working those dynamics, and so -- and it's also maybe 
seasonal. So again, a number of factors go into answering that question which 
I don't think I'm quite prepared to answer at this point. 

(Id. at 7.) 

Contemporaneously with the effort to add or convert existing East Coast terminals to 

export LPG, industry is adding over 500,000 barrels per day fractionating, de-ethanization and 

dehydration capacity in the area of the Marcellus and Utica Shale well fields to provide export-

grade LPG for shipment via pipeline, truck and rail to export terminals on the U.S. Gulf and East 

Coasts.  (See Platts Special Report, Ex. 30; Shale Boom Fuels Build-Out, Ex. 28; Callie Mitchell, 

Whoville, the Big New NGL Hub in Marcellus/Utica?? (a.k.a, Houville), RBN Energy LLC, 

(Dec. 12, 2012), Ex  35.)   

Infrastructure improvements are also being made into regional storage and gas pipelines, 

including long-range plans to reverse the Maritimes and Northeast Pipeline to bring product from 

the Marcellus and Utica gas fields – and even more massive shale gas deposits recently 
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discovered in New Brunswick, Canada12 – to markets and export terminals in the northeast U.S. 

and Canada.  (See, e.g., Contact Energy, Inc., Contact Exploration and Pieridae Energy 

Announce Partnership to Focus on Natural Gas Production for LNG Export (March 4, 2013), 

Ex. 39). 

Moreover, as indicated by the Chesapeake, VA, and Marcus Hook, PA, examples, where 

pipelines are unavailable, operators are cost effectively shipping export-grade product from 

processing plants to LPG export terminals via truck and unit trains.  Capacity to handle unit 

trains already exists in Maine, and the state’s railroad companies are currently upgrading track 

and other infrastructure to handle increased traffic.  (See Tux Turkel, Crude from the Midwest 

begins traversing Maine, Portland Press Herald (Feb. 7, 2013), Ex. 40.)  Substantial rail siding 

capacity already exists on Mack Point at both the DCP terminal and the existing Sprague and 

Irving Oil terminals.  Moreover, there is an existing pipeline right-of-way connecting Searsport 

to the Marcellus shale gas fields by way of the Loring and the Maritimes and Northeast 

Pipelines.  (Good Harbor Report, at 10, 39.) 

In sum, the infrastructure necessary to use the Searsport Terminal for export is already in 

place or is currently in development.  While DCP currently denies that the terminal will be used 

for export, during the Searsport Planning Board public hearings, Don Baldridge, DCP’s senior 

vice president for marketing and logistics, refused to rule out use of the Terminal for exporting 

LPG: 

                                                
12 Adam Huras, Shale Potential Sparks Development, Telegraph Journal (March 9, 2012), Ex. 
36; New Brunswick energy minister says shale gas could power province for a century, Cape 
Breton Post, Nov. 29, 2012, Ex. 37; New Brunswick Oil and Natural Gas (Map), Province of 
New Brunswick, Ex. 38. 
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HINCHMAN: Will DCP Midstream Partners or DCP Searsport commit to a 
prohibition on any future use of this LPG terminal as an export facility? An 
absolute unconditional prohibition on ever converting it from import to 
export? 
BALDRIDGE: That is nothing we've considered, it's not in the scope of the 
project, it would require additional monies to make it an export facility, I don't 
know that we would, given it's a 40- or 50-year asset, that we would make 
something as broad like that at this point given how, you know, how things 
change over time, and it is an interesting question, I don't know that it's 
something I would commit to today, no. 
HINCHMAN: Are you saying it could be converted to an export facility? 
BALDRIDGE: That would require a change of the project scope both from a 
constructability as well as cost to be able to hand domestic propane and then 
be able to export it. 

(SPB Trans. at 36 (Nov. 27, 2012), Ex. 9)  

Given the market realities, it is extremely unlikely that this facility will ever be used as an 

import terminal.  There is no demand for foreign LPG anywhere on the East Coast.  Only a few 

shipments of foreign propane were imported in 2012 and much of that ultimately had to be re-

exported.  The boom in domestic shale gas is expected to wholly negate the need for LPG import 

terminals far into the foreseeable future.  Existing marine import terminals on the East Coast are 

either being mothballed or converted to export – including terminals owned by DCP.  And to the 

extent that there is any need for increased use of LPG in Maine, the industry has already built 

new rail terminals and distributed storage to meet that need using lower priced domestically-

sourced LPG brought in by rail.   

In short, it is simply not credible that DCP will build a $50 million LPG import terminal 

that may never be used and at best would be mothballed for the next decade, if not two.  Rather, 

it is far more likely that, if built, the Searsport Terminal would ultimately be used to export LPG.  

There is an significant pent-up demand for export capacity that can solve the oil and gas 
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industry’s oversupply problem (and recoup the billions it has invested in shale gas development).  

The infrastructure necessary to export at large scale from multiple East Coast terminals is already 

in place or is being developed – including fractionating, de-ethanization and dehydration plants, 

storage, and transport.  The Searsport Terminal has rail and truck delivery capacity built-in, and 

is at the terminus of an existing pipeline that is connected directly to shale gas infrastructure in 

Ohio and Pennsylvania.   

Additionally, it is important to recognize the ease with which this facility could be 

converted from import to export.  The terminal design already includes substantial excess 

refrigeration capacity (58% greater than a similarly sized LPG import terminal in a far warmer 

climate in Tampa, Florida13) and since the project blueprints are not finalized, additional changes 

to the terminal design could easily be made before the first shovel of dirt is turned.  Moreover, 

the “future” rail siding design has never been submitted to any permitting agency, meaning that 

this aspect of the terminal – which is a critical element of an export design (DCP Earnings 

Trans. at 7) – could be purpose-built from the start to export LPG.  Finally and perhaps most 

importantly, while DCP says its current plan is import only, it has refused to rule out use of the 

terminal for exports.   

In sum, use of the Searsport Terminal for exporting LPG is not just “reasonably 

foreseeable,” it is more likely than use for imports.  Accordingly, the Corps must consider the 

potential impacts of using the Searsport Terminal for exports.  

That change in use, however, changes everything.  As an import terminal, annual 

throughput is limited by the size of the Maine market, which would allow DCP to receive at best 
                                                
13 See Neil Frangresh, DCP Searsport LPG Terminal Engineering Evaluation, LGA Engineering 
LLC, at 7-8 (Feb. 19, 2013), Ex. 41. 
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4 to 6 ships a year, and send out 12 to 60 truck trips and 8 rail cars per day.  As an export 

terminal serving a global market, there would be essentially no market limit on annual 

throughput at the terminal.  This could involve hundreds of trucks and rail shipments daily and as 

many as 6 to 10 LPG tankers or more leaving port each month, year round. This would have an 

exponentially greater adverse impact on Searsport and the Penobscot Bay region than the use of 

the facility to receive imports.  

 With the exponential increase in annual throughput of LPG, the chances for an accident, 

and the impacts to the natural and human environment would rise to an intolerable level.  

Neighboring homes, some of which are only hundreds of feet away, would become wholly 

unmerchantable in the face of such heavy industrialization.  With that degree of truck, rail and 

shipping activity, the area’s seasonal motels, restaurants, campgrounds and lobster shacks would 

go vacant as tourists declined to return to such a heavily industrialized area.  Penobscot Bay is 

one of the world's premier sailing and lobstering grounds, and its environmental amenities 

sustain thousands of small businesses.  Conversion of the Searsport Terminal to a major LPG 

export facility would severely, adversely and permanently damage the existing tourism and 

hospitality economy – robbing existing businesses of clients, income and equity.  

None of these issues are addressed, however, in the EA.  Despite the well-known market 

developments and public comments questioning the need for a new LPG import terminal in light 

of the country’s conversion to a net LPG exporting nation,14 the Corps failed entirely to take any 

                                                
14 For example, see the public comment letters of Joelle Madiec, Nancy Galland, Nancy-Linn 
Nellis, and James and McCormack Economy, which note that the gas “fracking” boom has led to 
a glut of low-priced domestic LPG that has made the U.S. a net exporter of LPG.  
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look at the effects stemming from export.15  This failure requires the Corps to withdraw the EA 

and Clean Water Act permit and to supplement its analysis.  See Blue Mountains Biodiversity 

Project v. Blackwood, 161 F.3d 1208, 1213-14 (9th Cir. 1998) (agency has not taken “hard look” 

where it gives an issue “cursory and inconsistent treatment,” no references or defense of a 

statement is given, and EA “contains virtually no references to any material in support of or in 

opposition to its conclusions”). 

Even if, in response to this letter, DCP maintains that this project is intended as an import 

terminal only – and in light of its refusal to exclude exports, it cannot – then the Corps is still 

obligated to supplement its NEPA review to take a “hard look” at the cumulative and reasonably 

foreseeable impacts that would result from conversion of the terminal design to export prior to 

construction, or a later conversion of the facility to an export terminal. 40 C.F.R. §§ 1508.7, 

1508.8, 1508.27(b)(6).   

The Corps’ obligation to fully evaluate such reasonably foreseeable impacts was long ago 

settled by the courts, ironically, in a case involving a proposed container port in Searsport harbor.  

In Sierra Club v. Marsh, the First Circuit overturned an agency EA/FONSI and ordered an EIS, 

in part because of the agency’s “failure to consider adequately the fact that building a port and 

causeway may lead to the further industrial development of Sears Island, and that further 

development will significantly affect the environment.”  769 F.2d 868, 877 (1st Cir. 1985).  The 

criteria established by Sierra Club v. Marsh to determine when impacts are “reasonably 

foreseeable” such that they must be considered under NEPA apply with equal force here.16 

                                                
15 The EA’s conclusion that the “only foreseeable impacts that may occur are included in this 
analysis” is no longer (and probably never was) valid.  (EA at 55.) 
16  The three criteria applied by the Sierra Club v. Marsh Court are: 
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First, given that: (1) there is no need for an LPG import terminal in the region for the 

foreseeable future; (2) existing East Coast import terminals are already being converted to export 

LPG; (3) substantial excess supplies of export-grade LPG are being produced from the Marcellus 

and Utica shale formations; and (4) the oversupply problem is anticipated to increase for years to 

come, one can confidently state that there is a substantial likelihood that the Searsport terminal 

will be used to export LPG – if not now, at some point in the near and foreseeable future.  Even 

DCP has refused to rule it out.  

Second, the potential impacts of export conversion can be specifically described now: it 

will involve exponentially greater annual throughput, more trucks, more rail cars and more ships 

– and those factors, in turn will increase the chances of an accident or release of LPG, raise the 

cost of accident preparedness and emergency response, and exacerbate the impacts on the 

environment, natural resources and the region’s existing natural resource-based economy.  

Consideration of these impacts is not only “useful,” id. at 878, it is mandatory under NEPA. 

Third, if the Corps fails to consider the impacts now, it will not get a second chance.  

Once built, there may be no further wetlands impacts that would trigger the Corps’ review.  

Moreover, even if a later NEPA review was conducted, once the terminal is built there will be 

                                                                                                                                                       
1. With what confidence can one say that the impacts are likely to occur?  
2. Can one describe them ‘now’ with sufficient specificity to make their 
consideration useful?  
3. If the decisionmaker does not take them into account ‘now,’ will the 
decisionmaker be able to take account of them before the agency is so firmly 
committed to the project that further environmental knowledge, as a practical 
matter, will prove irrelevant to the government's decision?  

769 F.2d at 878 (citing Com. of Mass. v. Watt, 716 F.2d 946, 952–53 (1st Cir. 1983)). 
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immense pressure to “make it pay” such that no amount of further study would be likely to effect 

the outcome of an export proposal.  Thus, under 40 C.F.R. § 1508.27(b)(6), the Corps must 

consider the “degree to which the action may establish a precedent for future actions with 

significant effects or represents a decision in principle about a future consideration.”  Id.; Sierra 

Club v. Marsh, 976 F.2d 763, 772 (1st Cir. 1992). 

A study now, before the Terminal is built, will be the only realistic opportunity to 

meaningfully consider the effects of exporting LPG from the proposed Searsport Terminal.  

Accordingly, the Corps must withdraw the EA and permit, and reconsider the project in light of 

the reasonably foreseeable impacts if the terminal were purpose-built to export LPG, or later 

converted to export LPG. 

 

III.   NOTICE OF INTENT TO SUE UNDER THE CITIZEN SUIT PROVISIONS OF 
THE CLEAN WATER ACT.  

 
Thanks But No Tank and the Islesboro Islands Trust, on their behalf and on behalf of 

their adversely affected members, and the individually named Parties to this letter (Ex. 1), hereby 

give notice of their intent to file suit, in accordance with the citizen suit provision of the Clean 

Water Act, 33 U.S.C. § 1365(b)(1)(A).  Pursuant to section 505(b) of the Act, 33 U.S.C § 

1365(a), the Parties intend to name the following as defendants:  The Army Corps of Engineers 

and Charles P. Samaris, Commander and District Engineer, US Army Corps of Engineers, New 

England District.  In this suit, the Parties will allege that the officer and agency named above 

have failed to meet their mandatory duty to implement the least environmentally damaging 

practicable alternative to meet project purposes,  40 C.F.R. § 230.10(a), and that they violated 
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this standard by issuing Clean Water Act permit NAE-2010-02347 on May 3, 2012 to DCP 

Searsport LLC to construct an LPG marine import terminal in Searsport, Maine.  The Parties will 

file suit in United States District Court for the District of Maine seeking appropriate equitable 

relief and other relief no earlier than 60 days from the postmark date of this letter.  This 60-day 

notice letter is filed pursuant to 40 C.F.R., Part 135. 

 
a. Legal Background 

“Congress enacted the Clean Water Act to ‘restore and maintain the chemical, physical, 

and biological integrity of the Nation’s waters.’” Town of Norfolk v. U.S. Army Corps of 

Engineers, 968 F.2d 1438, 1445 (1st Cir. 1992) (quoting 33 U.S.C. § 1251(a)). Section 301 of 

the CWA prohibits discharge of pollutants, including dredged or fill materials, into navigable 

waters unless authorized by a permit. 33 U.S.C. §§ 1311(a), 1362(6). Navigable waters means all 

“waters of the United States,” id. at 1362(7), including adjacent and interconnected wetlands. 40 

C.F.R. § 230.3(s)(7). 

Section 404 of the CWA authorizes the Corps to issue or deny permits for the discharge 

of dredged and fill materials into the waters at specified disposal sites. 33 U.S.C. § 1344(a). 

Before issuing a permit, however the Corps must ensure that the proposed action complies with 

CWA Section 404(b)(1) Guidelines issued by the Environmental Protection Agency (“EPA”) in 

conjunction with the Secretary of the Army. Id. § 1344(b)(1); see also 33 C.F.R. § 320.4(a)(1) 

(Corps’ Regulations) (section 404 permits will be denied for projects that do not comply with the 

EPA’s 404(b)(1) Guidelines); id. § 336.1(a) (the Corps authorizes its own discharges of dredged 

or fill material by applying all applicable substantive legal requirements, including 404(b)(1) 

Guidelines). 
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The 404(b)(1) Guidelines provide that: 

[N]o discharge of dredged or fill material shall be permitted if there is a 
practicable alternative to the proposed discharge which would have less 
adverse impact on the aquatic ecosystem, so long as the alternative does not 
have other significant adverse environmental consequences. 

40 C.F.R. § 230.10(a) (known as the less environmentally damaging practicable alternative, or 

“LEDPA”, standard). The review of practicable alternatives for LEDPA compliance must 

include, at a minimum, activities which do not involve a discharge of dredged or fill materials 

into the navigable waters. Id. at § 230.10(a)(1)(i). An alternative is deemed practicable  

if it is available and capable of being done after taking into consideration cost, 
existing technology, and logistics in light of overall project purposes. If it is 
otherwise a practicable alternative, an area not presently owned by the 
applicant which could reasonably be obtained, utilized, expanded or managed 
in order to fulfill the basic purpose of the proposed activity may be 
considered. 

Id. § 230.10(a)(2) (emphasis added).   

For activities that involve filling of special aquatic sites such as wetlands but which are 

not water dependent, the Guidelines impose a dual presumption that (1) “practicable alternatives 

that do not impact special aquatic sites are presumed to be available, unless clearly demonstrated 

otherwise.” id. § 230.10(a)(3); and (2) that such alternatives “are presumed to have less adverse 

impact on the aquatic ecosystem, unless clearly demonstrated otherwise.” Id.  

In keeping with the strict national no net loss of wetlands policy, the examination of 

practicable alternatives must occur prior to and without consideration of mitigation or wetlands 

compensation. See 45 Fed. Reg. at 85340 (“the Guidelines always prohibit discharges where 

there is a practicable, less damaging alternative…. These waters form a priceless mosaic. Thus, if 

destruction of an area of waters of the United States may reasonably be avoided, it should be 
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avoided”); see also Alameda Water & Sanitation Dist. v. Reilley, 930 F. Supp. 486 (D. Colo. 

1996) (noting Corps’ agreement with EPA “sequencing” policy to first avoid and then mitigate 

wetlands impacts); Great Rivers Habitat Alliance v. U.S. Army Corps of Engineers, 437 F.Supp. 

2d 1019, 1031 n. 23 (E.D. Mo. 2006) (same); 40 C.F.R. § 230.5(c). 

 
b. The Section 404 permit issued to DCP violates the Corps’ Section 

404(b)(1) Guidelines. 

Based on the Corps’ determination that the project purpose – to improve LPG storage and 

supply capacity in Maine – is not water dependent (EA at 4), the Clean Water Act requires the 

Corps to assume that practicable alternatives are available and less damaging. 40 C.F.R. § 

230.10(a)(3)). See also 33 C.F.R. § 320.4(a)(2)(ii) (requiring the Corps to evaluate “the 

practicability of using reasonable alternative locations and methods to accomplish the objective 

of the proposed structure or work.”). To be considered practicable, alternative methods and 

locations must be technically and logistically feasible, and reasonably available or obtainable.  

40 C.F.R. § 230.10(a)(2).   

Here, the Corps ignored the dual presumptions at § 230.10(a)(3) and utterly failed to 

consider alternative and less environmentally damaging methods and locations of improving 

LPG storage and supply capacity in Maine.  As described in Sections I & II above, which are 

hereby incorporated by reference as if stated in this section in full, LPG rail terminals (such as 

the new terminals recently built in Biddeford and Portland) meet the project purpose – to the 

extent any need for increased LPG supply infrastructure remains – because they will 

substantially increase propane supply capacity in Maine using domestic supplies on alternative 

rail lines.  Such facilities are clearly practical and available – two have already been built and 
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DCP itself has converted its operations to use domestic LPG shipped by rail (and curtailed 

operations importing foreign LPG by ship).  Moreover, these options are less environmentally 

damaging, by definition, because they were located in areas that did not require a wetlands fill 

permit or dredging17, and are more “logistically and economically practicable” because they rely 

on lower priced domestic LPG supplies and are closer to “the major propane markets in Maine’s 

metropolitan areas.” (EA at 22.)18  Similarly, as described above, alternative energy sources, 

including LNG, CNG, solar, biomass and efficiency are also LEDPA options. 

The Corps attempted to avoid consideration of the above alternatives by arbitrarily and 

capriciously limiting of its review to marine LPG import terminals only.  (EA at 4.)  This narrow 

marine-only project purpose cannot be supported by the evidence; nor does it comply with the 

law, 40 C.F.R. § 230.10, or the agency’s regular practice.  For example, for state highway and 

bridge proposals, the Corps regularly evaluates traffic management, mass transit and other non-

construction alternatives.  See e.g., Conservation Law Found. v. FHWA, 827 F. Supp. 871, 886 

(D. R.I. 1993) (including no build and transportation system management alternatives); Utahns 

for Better Transp. v. US Dept. of Transp., 305 F. 3d 1152, 1190 (10th Cir. 2002) (mass transit 

and travel demand reduction alternatives).  Similarly, for reservoir proposals the Corps looks at 

conservation and alternative methods of supplying water.  See e.g., Alliance to Save the 

Mattaponi v. U.S. Army Corps of Engineers, 606 F. Supp. 2d 121, 130 (D.D.C. 2009) (hybrid 

alternative including conservation, groundwater and reduction of dead storage in existing 

reservoirs less environmentally damaging that building new reservoir); James City County, Va. v. 

                                                
17 See Good Harbor Report at 46-47. 
18 By the Corps’ own logic, these alternatives will also provide the environmental benefit of 
reducing truck miles traveled to serve these markets.  (EA at 56.) 
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USEPA, 955 F. 2d 254, 258 (4th Cir. 1992) (alternatives considered included pipeline from 

another system, conservation, and groundwater).    

The Corps must apply the same analysis of alternative methods and locations to the 

proposed action here, which is to stabilize and increase supplies to the Maine energy market. As 

the construction of new LPG rail terminals, new LNG pipelines, a CNG facility, and other events 

since the EA was issued last May clearly demonstrate, to the extent there remains any further 

need for improvements to the LPG infrastructure in Maine, it can be met by a variety of less 

environmentally damaging options, that do not require filling of wetlands or dredging, and which 

will also reduce other environmental impacts, such as emissions from LPG truck transport. 

  Accordingly, by law, the Corps has 60 days to rescind and deny DCP’s application to 

fill jurisdictional wetlands, 40 C.F.R. § 230.10(a), or the above named parties will file an action 

in the Federal District Court for the District of Maine.  If forced to litigate this matter, the parties 

will seek injunctive relief and recovery of litigation expenses including attorneys’ fees and 

expert witness fees. 

The full name and address of the person giving notice as counsel for the parties is 

provided below.  Counsel will be available to discuss the matter during this period at the Corps’ 

convenience. 
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CONCLUSION 

For the above reasons, we hereby request the Corps withdraw the 2012 EA and Clean 

Water Act permit immediately, and reassess the proposed activity in light of the facts and law 

described in this letter.  

Respectfully Submitted, 
 

 
_____________________________________ 
Stephen F. Hinchman, Esq.,  
Law Office of Stephen F. Hinchman 
537 Fosters Point Road 
West Bath, Maine 04530 
207.443.6924; stevehinchman@gmail.com 
 
Counsel for Islesboro Islands Trust, Thanks But No 
Tank, and the above named individual parties. 
 
 

Enclosure: Disc of Exhibits 
 
Cc w/ encl., by Certified Mail: 
 
Bob Perciasepe, Acting Administrator, EPA 
U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C.  20460 
Certified Mail # 7012 1010 0002 0116 2420 
 
H. Curtis Spalding, Regional Administrator 
Region 1 – U.S. EPA 
One Congress Street – Suite 1100 
Boston, MA  02114-2003 
Certified Mail # 7012 1010 0002 0116 2437 
 

Hon. Eric Holder,  
Attorney General of the United States 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001 
Certified Mail # 7012 1010 0002 0116 2451 
 
Patricia Aho, Commissioner 
Maine Dept. of Environmental Protection 
17 State House Station 
Augusta, Maine, 04333-0017 
Certified Mail # 7012 1010 0002 0116 2406 
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