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POST-HEARING BRIEF 

 Thanks But No Tank (“TBNT”), Islesboro Islands Trust (“IIT”), Friends of Sears Island 

(“FOSI”), and Anne Crimaudo on behalf of a group of Retirees granted Interested Party Status, 

hereby file their Post-Hearing Brief in Opposition to the above-referenced Applications filed by 

DCP Searsport LLC, filed initially on May 4, 2012.1  As discussed in detail herein, the substantial 

body of credible evidence presented to the Searsport Planning Board (SPB) confirms that the 

proposed “Import, Liquid Petroleum Gas (LPG) Storage and Distribution Terminal” is too large and 

too dangerous for the site at Mack Point, which is too small and too close to existing commercial 

and residential uses.  The costs and burdens of the facility are too great and the benefits are too few 

(if any).  More jobs will be lost than gained.  More tax revenue will be lost because of the 

devaluation the facility will cause to existing residential and small business properties, than will be 

gained by addition of this facility to the tax rolls.   

 The facility will cause unreasonable adverse effects upon the scenic and natural beauty of the 
                                                             
1  DCP Searsport LLC filed a revised Floodplain Management Permit Application on November 16, 2012 (after the 
SPB completeness determination had been made).  The revised Application has the same defects in omitted information 
as the original, so the purpose for this amendment remains unclear. 
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area, historic sites, important wildlife habitats and rare and irreplaceable natural areas, municipal 

services, municipal road systems, the town’s water supply, and property values and will cause air, 

noise, vibration, and light pollution.  These unreasonable adverse effects coupled with the 

significant public safety hazards that this facility will create to adjacent property owners at the 

facility, and on the roads and sea as a consequence of the tanker traffic the facility will generate, 

threaten the public health, safety and welfare of the people of Searsport and the surrounding 

communities through which the tankers will transit.  Accordingly, the applications should be 

denied. 

 DCP has failed to carry its burden of proof under the relevant Searsport ordinances and the 

record evidence demonstrates that DCP cannot satisfy the vast majority of the 18 Performance 

Standards in the Searsport Site Plan Review ordinance, as well as several performance standards in 

the Land Use ordinance.  Some of these omissions and failures are discussed herein.  A chart 

summarizing DCP’s failure to meet the SPR Performance Standards is attached to this brief as a 

reference tool for SPB members.   

 

I.  INDUSTRIAL USES ARE SITED IN THE COMMERCIAL ZONE 

 The fundamental problem with the proposed DCP development and site plan is that it 

proposes to place a facility that is too large and too dangerous, on a lot that is too small and too 

close to residential and commercial properties and uses.  As a consequence, DCP improperly 

proposes a site plan in which principal and accessory industrial uses would be sited on 

commercially zoned land.  Neither is permissible under the Searsport  ordinances. Accordingly, the 

application must be denied.2 

                                                             
2 TBNT and IIT concur with and adopt Mr. Bearor’s argument on behalf of Albert Hall regarding unlawful use of 
commercially zoned lot for industrial purposes.  
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 DCP seeks a permit to construct and operate a “liquid propane gas (LPG) import, storage 

and distribution terminal” (SPB Application, p. 1), which is classified as an industrial use under the 

Searsport LUO.  The following activities cannot be permitted on the former Southstreet 

Development parcel – which DCP acknowledges is commercially zoned – because they are part of 

this principal industrial use.  (See LUO, § VII.B, principal use means “[t]he specific primary 

purpose for which land is used.”) 

Transfer Pipeline: As depicted in the Process Flow Diagram (DCP SPB application, p. 3, Fig. 

2), the transfer pipeline is used to deliver bulk fuel from the receiving terminal to the storage and 

distribution facilities.  Because it is a direct and integral part of the “specific primary purpose” of 

the application – to receive, store, and distribute propane – it is part of the principal use as a bulk 

fuel distribution facility.  (See also Jeff Hurteau admission that the transfer pipeline is “an integral 

part of the whole operation.,”  Trans. Nov. 28, 2012, at 72.) 

Fire Safety Water Pumps: The diesel fire water pumps (application at 3, 7) are used to boost 

water pressure (whether from the town water main or from the fire water storage tank) to 2,400 gpm 

in order to meet NFPA fire safety standards required under federal and state permits and Searsport 

Industrial Performance Standard, LUO V.F.1.  These pumps power the deluge sprinkler systems 

required for the 22.7 million gallon storage tank, truck and rail loadout facilities, and other 

equipment.  Because the water pumps and deluge sprinkler systems are required to meet Industrial 

Performance Standards, they are an integral and inseparable part of the principal industrial use of 

the LPG storage and distribution terminal – a principal use that is not a permissible use in the 

commercial zone. 

Fire Water Tank:  The fire water tank remains part of the application, and should be required 

regardless of whether DCP enters into a binding agreement to upgrade the water line, in order to 
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provide supplemental water supplies.  Because adequate water supplies are required to meet NFPA 

fire safety standards and Searsport Industrial Performance Standard, LUO V.F.1, the fire water tank 

also is an integral part of the principal industrial use.  

Additionally, the application must be denied because the following structures, which are 

accessory to the principal industrial use, are improperly proposed for placement on commercially 

zoned property.  These include: the access road to the industrial facility, the truck access driveway 

and queue area, and the Administration Building.3  All of the uses to which these structures would 

be placed are “customary in connection with” and “incidental to” the “liquid propane gas (LPG) 

import, storage and distribution terminal.” LOU, VII.B.   

Because the uses to which these structures will be placed are accessory to the principle 

industrial use here, none of these industrial accessory structures may be sited in the commercial 

zone.4   The general rule is that an accessory use is not permissible where the principal use is 

prohibited in the district.  Red Cheek, Inc. v. Supervisor of Ruscombmanor Tp., 26 Pa.Cmwlth. 530, 

364 A.2d 542 (Pa.Cmwlth. 1976) (Fruit processing company's proposed use of land for disposal of 

fruit waste was a use accessory to its business of producing apple juice and fruit slices and could not 

be carried on in a zoning district where principal use to which it was accessory was prohibited), 

citing, Fun Bun, Inc. v. Zoning Board of Adjustment, 5 Pa.Cmwlth. 439, 442-443, 291 A.2d 334, 

335-336 (1972).  See also, CJS Zoneland § 14.  

 DCP effectively acknowledged this flaw when, on February 25th, it made a feeble attempt to 

avoid the consequences of placing industrial accessory structures and uses on a commercially zoned 
                                                             
3 To the extent the transfer pipeline, fire water pumps and fire water tank are not deemed to be principal uses, then they 
would become accessory structures to the principal industrial use.  Either way, they cannot be located in the commercial 
zone. 
4  We adopt the case law and argument advanced by Mr. Bearor on Mr. Hall’s behalf, which properly summarizes the 
majority rule that at least one Court in this State has adopted.  East Side Neighborhood Association v. City of Bangor, 
1997 Me.Super. LEXIS 257. 
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adjacent lot, by amending the site plan to move the control room from the Administration Building 

to an undisclosed building located in the industrial zone.  This action acknowledges the 

impermissibility of siting industrial uses of accessory structures in a commercial zone, in which the 

principal industrial use is prohibited.  However, moving only the control room from the 

Administration Building fails to cure the defect in the site plan, because every structure 

contemplated for construction on this commercially zoned lot is intended to house a use that is 

accessory to the principal industrial use – a “liquid propane gas (LPG) import, storage 

and distribution terminal.”   See, e.g. Lane Const. Corp. v. Town of Washington, 942 A.2d 1202, 

1209, 2008 ME 45 (Me. 2008); Town of Shapleigh v. Shikles, 427 A.2d 460, 465 (Me. 1981) 

(discussing test for determining what an accessory structure is).   

 Siting any structure accessory to the principal industrial use on this commercially zoned lot 

violates the Searsport zoning ordinances.  Here, DCP has proposed to site multiple pieces of 

infrastructure essential and integral to the principal industrial use on commercially zoned land.   

Accordingly, the site plan must be denied. 

 

II.  NOISE 
  
 DCP cannot meet the performance standards relating to noise in the Searsport ordinances.  

Indeed, offensive noise from the Terminal and Tankers (especially the tanker trucks), will cross 

property lines, encroaching on adjacent properties and uses, and cause unreasonable adverse effects 

in violation of the relevant Searsport Performance Standards.  Accordingly, the SPB should 

determine that DCP fails to satisfy its burdens under:  

•    Land Use Ordinance (“LUO”) Industrial Performance Standard V(F)(4) (“Noise – 
Offensive noise shall not be transmitted beyond lot lines so as to cause unreasonable 
disturbance to neighboring residential properties.”); and  

•    Site Plan Review (“SPR”) Performance Standard #8 (“…truck loading areas, utility 
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buildings and similar structure(s) shall have sufficient setbacks and screening so as 
to provide an audio/visual buffer sufficient to minimize their unreasonable adverse 
effect on other land uses within the development area and surrounding properties, 
and on recreational uses of public waters.”) 

  
DCP’s submissions regarding compliance with the Noise standards consist of:  

(1) a citation to the MDEP permit finding that DCP will comply with the 
state noise standards during routine operations (60 decibels);  

(2) a promise (without any supporting evidence) that it will also comply with 
state noise level standards “during periods when the emergency generator is 
operating,”;  

(3) promises during the hearings that the noise from the flare (which is not 
yet designed or selected) will be minimal; and 

(4) promises during the hearings that tanker trucks will not idle in the queue 
but will turn off their engines to reduce noise and emissions. 

  
 As discussed in more detail below, these noise related statements and submissions fail to meet 

DCP’s burden of proof under the applicable ordinances relating to noise, to demonstrate that the 

noise from this proposed facility will not have unreasonable adverse effects on surrounding 

properties and uses. 

 In contrast, interested parties, including TNBT, submitted substantial credible evidence in the 

record demonstrating that DCP cannot satisfy the noise standards in the relevant Searsport 

ordinances relating to noise.  Specifically, interested parties submitted the following noise-related 

proof by direct testimony, evidence and cross-examination of DCP or expert witnesses: 

•    According to DEP, even before the addition of noise from trucks at the terminal site 
or the flare, DCP’s facility will generate 59.4 dBa of noise. 

•    According to DCP, up to 12 tanker trucks at a time will be in the queuing area of the 
truck load-out facility during periods of operation – which will occur 24-hours a day, 
7-days a week, 365 days a year. 

•    Tanker trucks in the truck load-out queue will be starting and stopping (or idling) 
pretty much continuously as they move up in line. 

•    According to the SPB’s expert Neal Frangesh, it will take an estimated 30 minutes 
per truck to load trucks once they reach the load-out rack. 

•    According to DCP’s application to DEP, each tanker truck will emit noise levels in 



 7 

the range of 85 dBa. 

•    Evidence submitted to the record by TBNT member Joelle Madiec demonstrated that 
flares of the type required for use at this proposed facility can emit significantly loud 
sound. 

•    DCP testified it has not even selected or chosen a flare for use at this facility and, 
thus, has failed to submit any evidence demonstrating that its flare can comply with 
the noise requirements of the applicable Searsport ordinances. 

•    The evidence submitted by interested parties in the record demonstrates that with the 
addition and consideration of the truck and flare noise that will be generated by this 
facility, DCP cannot meet the noise standards in LUO Section V, General Standard 
(F)(4) and SPR Performance Standard #8. 

•    DCP has failed to submit substantial credible evidence in the record demonstrating 
that it can meet the noise standard in LUO Section V, General Standard (F)(4) and 
SPR Performance Standard #8. 

•    Even 60 dBa is too high a level of noise for night-time operations at this facility, 
because of its close proximity to residential properties, a motel and other commercial 
properties that would be adversely impacted by such noise levels at night. 

•    The noise level at the facility, when the noise of trucks is included, will exceed 60 
dBa.  

•    The noise level at the facility, when the noise of the flare is included, will exceed 60 
dBa.  

  
A.  The DEP Permit, Which is Based on Standards that Differ from the Searsport Ordinances, 

Cannot Be Used as a Substitute for Evaluation  
of the Project Under the Noise Standards in the Searsport Ordinances 

  
 Although DCP has attempted to use the permit it obtained from the Maine Department of 

Environmental Protection (DEP) as a substitute for additional evaluation of required standards, 

including noise, by the SPB, DEP did not apply the same standards required by the Searsport 

ordinances and therefore the DEP permit cannot be used to avoid the requirement of a separate 

assessment by the SPB under the Searsport ordinances’ standards.   

 Even though the standards governing the proceedings before the Planning Board and DEP 

raise issues involving many of the same general subject matters relating to the impact of the 

proposed DCP facility, including noise, the standards applied in the State permit process differ 

significantly in language and substantive content than the standards in the Site Plan Review 
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ordinance.  DEP failed to even consider truck noise, flare noise, rail car noise, or ship noise in 

making its determination regarding alleged compliance with State noise standards.  Indeed, DEP’s 

omission of truck noise and flare noise from its permit process is one of the grounds on which 

DEP’s permit is being challenged by TBNT in the action now pending in the Law Court.  However, 

even without consideration of these noise-generating activities, DEP found that DCP scarcely met 

the State noise limit standard – finding that the noise was a 59.4 dBa. 

The Town of Searsport has legislatively created the Planning Board and has directed it to 

consider applications under a set of standards differing significantly in language, if not in substance, 

from those of the various State and federal agencies that are also involved in permitting decisions – 

including DEP.  The Searsport ordinance, rather than granting the Planning Board the authority to 

adopt a decision on a State permit application, like the DEP permit, as a proxy for its own 

assessment of development impacts, including noise, has expressly required the Planning Board to 

conduct its own assessment using the standards in the ordinances for the construction of any 

development.   

 Under similar circumstances, the Maine Supreme Judicial Court long ago determined that a 

decision by State regulators had no conclusive or preclusive effect on a municipal board when the 

ordinance required separate assessment by a board relating to the impact of a proposed development 

on matters, including noise.  Citing Subsection (4) of section 83 of the Restatement (Second), which 

recognizes an exception to administrative collateral estoppel if according preclusive effect to a 

determination of the issue [by the first board] would be incompatible with a legislative policy that 

“[t]he tribunal in which the issue subsequently arises be free to make an independent determination 

of the issue in question.”  See, Larrivee v. Timmons, 549 A.2d 744, 747-748 (Me. 1988); see also, 

Grant's Farm Associates, Inc. v. Town of Kittery, 554 A.2d 799, 803 (Me. 1989) (“Nothing in the 
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Site Location of Development Act, however, even suggests that BEP review preempts a separate 

review by the Kittery Planning Board under section 4956(3)(L) of the state subdivision statute and 

section 1.1(L) of the Kittery ordinance.”).  For this reason, obtaining the DEP permit is irrelevant to 

a determination of whether this facility satisfies the noise requirements of the Searsport ordinances, 

including LUO Section V(F)(4) and SPR Performance Standard #8. 

Here, at a minimum, the absence of evidence from DCP demonstrating its compliance with 

SPR Performance Standard #8 and LUO Industrial Performance Standard V(F)(4) requires that the 

permit be denied for DCP’s failure to meet its burden of proof.  Where there is no substantial 

evidence in the record to support a finding of compliance with a zoning ordinance, a planning board 

must find no compliance – since it is the burden of the applicant to submit such evidence.  

Kurlanski v. Portland Yacht Club, 782 A.2d at 786 (judgment vacated and case remanded for lack 

of record evidence to support decision to grant permit with instructions to conduct complete Site 

Plan Review determination).   

 In the alternative, based on the substantial body of credible evidence in the record, submitted 

by other interested parties, that demonstrates DCP’s inability to meet the state 60 dBa standard with 

the addition of consideration of the noise from the flare and tanker trucks, the SPB should 

affirmatively determine that DCP cannot satisfy the noise related performance standards in the 

Searsport ordinances. 

B.  The DEP permit was issued in error and is being appealed and thus cannot be Relied 
Upon by DCP to Demonstrate Compliance with Any Searsport Standard. 

DCP’s reliance on the DEP permit to demonstrate compliance with even the State noise 

standard is misplaced, since this permit is the subject of a pending appeal in the Law Court.  

Because DEP’s assessment excluded consideration of noise generating elements of the proposed 

development that the Searsport ordinance does not exclude from consideration (e.g. tanker truck and 



 10 

flare noise), issuance of the DEP permit has no relevance to the inquiry before the Searsport 

Planning Board under the performance standards applicable in these proceedings. 

C.  DCP’s Promises Do Not Constitute Proof of Compliance 

 DCP’s promises that it will not violate noise standards during use of its emergency generator 

or flare, or that it will require trucks not to idle in the queue do not constitute proof that this 

proposed development will satisfy the noise requirements in the Searsport ordinances.  In fact, 

DCP’s record of violations of regulations relating to flaring in New Mexico, where they paid more 

than $60 million to settle a lawsuit by the State of New Mexico for flaring violations, demonstrates 

that such promises cannot be the basis for a finding of compliance with the noise requirements in 

the ordinance.  DCP has had years to obtain the assistance of experts to demonstrate that they could 

meet the noise requirements of the Searsport ordinances and DCP could have obtained evidence of 

noise readings from their own existing facilities to prove that they could meet these standards.  The 

fact that DCP chose not to put on such testimony or evidence perhaps speaks volumes.  However, 

the burden of proof was DCP’s to carry and DCP has failed to meet its burden. 

Findings of Fact 
  

 1. DCP failed to provide any evidence demonstrating that exposed storage areas, exposed 
machinery installation, service areas, truck and rail car loading areas, utility buildings and similar 
structures have sufficient setbacks and screening so as to provide an audio/visual buffer sufficient to 
minimize their unreasonable adverse effect on other land uses within the development area and 
surrounding properties, and on recreational uses of public waters. 
 2. DCP has failed to meet its burden of proof for Performance Standard #8. 

 3.  According to DEP, even before the addition of noise from trucks at the terminal site or the 
flare, DCP’s facility will generate 59.4 dBa of noise. 

 4.  According to DCP, up to 12 tanker trucks at a time will be in the queuing area of the truck 
load-out facility during peak periods of operation. 

 5.  Tanker trucks in the truck load-out queue will be starting and stopping (or idling) pretty 
much continuously as they move up in line. 

 6.  According to the SPB’s expert Neal Frangesh, it will take an estimated 30 minutes per 
truck to load trucks once they reach the load-out rack. 
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 7. According to DCP’s application to DEP, tanker trucks will emit noise levels in the range 
(individually) of 85 dBa. 

 8.  Evidence submitted to the record by TBNT member Joelle Madiec demonstrated that flares 
of the type required for use at this proposed facility can emit sounds in the range of __ dBa. 

 9.  DCP testified it has not even selected or chosen a flare for use at this facility and, thus, has 
failed to submit any evidence demonstrating that its flare can comply with the noise requirements of 
the applicable Searsport ordinances. 
 10.  The evidence submitted by interested parties in the record demonstrates that with the 
addition and consideration of the truck and flare noise that will be generated by this facility, DCP 
cannot meet the noise standards in LUO Section V, General Standard (F)(4) and SPR Performance 
Standard #8. 
 11. DCP has failed to submit substantial credible evidence in the record demonstrating that it 
can meet the noise standard in LUO Section V, General Standard (F)(4) and SPR Performance 
Standard #8. 

 12.  Even 60 dBa is too high a level of noise for night-time operations at this facility. 
 13.  The noise level at the facility, when the noise of trucks is included, will substantially 
exceed 60 dBa.  
 14.  The noise level at the facility, when the noise of the flare is included, will substantially 
exceed 60 dBa.  
 

III.  CUMULATIVE AIR QUALITY IMPACTS 
  
 DCP has failed to meet its burden of proof to demonstrate that the proposed development 

will not significantly add to the existing air pollution.  Accordingly, DCP cannot satisfy 

Performance Standard #18 (Air Quality). 

 The only evidence DCP has offered in support of its alleged satisfaction of Performance 

Standard #18 is its DEP air permit.  That submission is per se inadequate for the following reasons: 

The DEP Air License Omitted Pollution from Queuing Trucks, Railroad Engines, 

Docked Ships and the Flare:   

•    According to DCP, up to 12 tanker trucks at a time will be in the queuing area of the 
truck load-out facility during periods of operation – which will occur 24-hours a day, 
7-days a week, 365 days a year. 

•    Tanker trucks in the truck load-out queue will be starting and stopping (or idling) 
continuously as they move up in line. 
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•    According to the SPB’s expert Neal Frangesh, it will take an estimated 30 minutes 
per truck to load trucks once they reach the load-out rack. 

• DCP has provided no information about predicted use of rail cars, diesel rail engines, 
switching engines or any other potential emissions from the rail loading facility; 

• DCP has provided no information regarding ship stack emissions while at dock or 
while at anchor; 

•    DCP testified it has not even selected or chosen a flare for use at this facility and, 
thus, has failed to submit any evidence demonstrating that its flare can comply with 
the air quality requirements of the applicable Searsport ordinances. 

The above sources (trucks, rail engines, ships, flare) represent individually and in combination, a 

substantial volume of new air pollution that could significantly affect local air quality.   

  
A.  DEP Applies a Different Standard 

The air permit from DEP cannot serve as a proxy for compliance with Searsport 

Performance Standard #18 because it considered only a portion of the sources of air pollution from 

the proposed DCP project (omitting or exempting the emissions listed above) and because it failed 

to consider cumulative emissions.  DCP has offered no supplemental evidence on any of these 

omissions, which renders its application fatally incomplete.  See, Larrivee v. Timmons, 549 A.2d at 

747-748; Grant's Farm Associates, Inc. v. Town of Kittery, 554 A.2d at 803.  Without evidence on 

those emissions, and no findings of fact for the air quality impacts or for cumulative air quality 

impacts in the DEP order, the Board must find that DCP has failed to meet its burden to 

demonstrate compliance with Performance Standard #18.  

B.  There is no Competent Evidence in the Record Demonstrating  
That DCP Has or Can Satisfy Performance Standard #18 

 There is no exception in Performance Standard #18 for the flare or emergency or 

intermittent air quality impacts from a proposed development.  The flare’s impacts on cumulative 

air quality must be considered by the SPB.  Unfortunately, since DCP has still allegedly not even 
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decided on which flare to use – a decision that will impact both air and noise impacts from the 

proposed development created by flaring – DCP has failed to provide essential information needed 

for the SPB to evaluate air quality impacts.  DCP’s prior record of violation of air emissions 

regulations in New Mexico – resulting in DCP paying more than $60 million to settle the State of 

New Mexico’s lawsuit about flaring violations confirms that this is a significant issue for the SPB to 

include in its assessment of SPR Performance Standard #18. 

 Considering DCP has admitted that it hasn’t even selected a manufacturer or type of flare for 

this facility there is no way that DCP can meet its burden of proof under SPR Performance Standard 

#18. 

 As noted previously, where an applicant who bears the burden of proof under a performance 

standard in a municipal ordinance, fails to submit substantial credible evidence to sustain that 

burden, the planning board cannot find that the applicant will satisfy that standard.  Here, the 

absence of evidence from DCP demonstrating its compliance with Performance Standard #18 

requires that the permit be denied for DCP’s failure to meet its burden of proof.  Where there is no 

substantial evidence in the record to support a finding of compliance with a zoning ordinance, a 

planning board must find no compliance – since it is the burden of the applicant to submit such 

evidence.  Kurlanski v. Portland Yacht Club, 782 A.2d at 786. 

Findings of Fact 
  
 1.  DCP has failed to meet its burden of proof to demonstrate that the proposed development 
does not significantly add to the existing air pollution in Searsport. 

 2.  DCP has failed to meet its burden of proof to establish what the current air quality in 
Searsport and at Mack Point is. 

 3.  DCP has failed to meet its burden of proof to establish the total emissions, from point and 
non-point sources (including trucks in the queue and on the roads through Searsport, rail car traffic, 
ship emissions, and the flare), that the proposed facility would generate. 

4.  The emissions from trucks in the queue idling or stopping-and-starting must be 
considered as part of the assessment under Performance Standard #18. 
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IV.  EMERGENCY VEHICLE ACCESS 

 DCP has failed to meet its burden of proof to demonstrate compliance with SPR Performance 

Standard #10 (Emergency Vehicle Access).  Based on the substantial credible evidence submitted 

by interested parties, the Board should find that there is inadequate emergency vehicle access – both 

on-site and off-site – to meet Performance Standard #10.  Accordingly, the applications should be 

denied. 

Regarding on-site access, both access roads lead to exactly the same point – meaning that 

there is effectively only one entrance to the facility.  In the event of an accident at the truck loading 

station or the compressor building, emergency responders would be unable to access the rest of the 

terminal to prevent the accident from spreading, thus increasing the risk that a small accident could 

get out of control and endanger the entire facility.  Even if emergency vehicles could find a rear 

access along the rail line to the south – and there is no current access in that location and no 

evidence in the record that they could – emergency vehicle access is wholly impeded to the 

Northeast and East of the proposed DCP facility site, where abutters Jean Russell, Tom Gocze and 

Buddy Hall own property.  Accordingly, the Board should find that on-site emergency vehicle 

access is dangerously inadequate.  As we have said many times, the site is too small, too well 

developed and too dangerous.  

Regarding off-site access, the Good Harbor Report expressly determined that there was 

inadequate emergency vehicle access to the Mack Point location to safely site a major LPG terminal 

there: 

Road Access: 

• US Route 1 and US Route 3 are the primary vehicle arteries surrounding Mack 
Point.  The majority of the road network is single-lane and traverses major 
population centers.  One advantage gained by this network is the ability to divert 
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traffic around an incident site and back to the main road network.  The challenge, 
however, is that the road network is already congested and secondary roads are slow.  
During peak tourist seasons in the summer and fall, the roads become heavily 
congested.  Furthermore, there are limited areas along the road network on which 
emergency response vehicles can stage to conduct operations.  The emergency 
evacuation plans also do not provide sufficient details on how the surrounding 
community would be evacuated while first responders move to the site. 
  

Good Harbor Report, p. 30.  DCP Searsport LLC and DCP Midstream failed to offer any 

credible evidence to refute these observations by Good Harbor.   

 Evidence provided to the SPB relating to the prior tank fire incident in June 2011, 

confirms this observation.  During the tank fire, emergency responders made the decision 

not to advise neighboring property owners of the existence and nature of the fire because, 

among other reasons, of the risk that a panic evacuation by adjacent property owners would 

have made access by first responders more difficult and increased the danger to first 

responders and evacuees alike.  (Exhibit-109; Exhibit-10) 

 Property owners all along Route 1 and within the one-mile evacuation zone or the 6/10th of a 

mile hazard zone around the facility would all be vulnerable in the event of a catastrophic incident 

or cascading disaster involving the tanks, tanker trucks, rail cars, tanker ships or the transfer 

pipeline at the facility, or tanker trucks traveling along the Route 1, 1A and 3 corridors.   

 The inability of emergency vehicles to gain access to the facility because of people fleeing the 

disaster, played a major role in the extent of devastation caused by the 1984 PEMEX disaster.  This 

disaster was caused by a massive series of explosions at an LPG tank farm in San Juanico, Mexico 

(outside of Mexico City) on November 19, 1984.   The disaster was initiated by a gas leak in a 

pipeline on the site, likely caused by a pipe rupture during transfer operations.  The release of LPG 

continued for about 5-10 minutes when the gas cloud, estimated at 200 m x 150 m x 2 m high, 

drifted to a flare stack and ignited, resulting in a vapor cloud explosion that severely damaged the 
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tank farm and resulted in a massive conflagration fed by the LPG leaking from newly damaged 

tanks.  A number of ground fires occurred.  

 Just 4 to 15 minutes later, the first tank underwent a BLEVE (Boiling Liquid/Expanding 

Vapor Explosion).  Over the next hour, 12 separate BLEVE explosions were recorded, the two 

largest (from the 2,400 m3 spherical tanks) being so large as to register a 0.5 seismic reading on the 

Richter Scale.  The fire and smaller explosions continued until 10 a.m. the next morning (more than 

28 hours after the initial leak and explosion).  LPG was said to rain down and surfaces covered in 

the liquid were set alight.  It is believed that the escalation was caused by an ineffective gas 

detection system. 

 The total destruction of the terminal occurred because there was a failure of the overall basis 

of safety that included the layout of the plant and emergency isolation features.  The terminal’s fire 

water system was disabled in the initial blast.  Also the water spray systems were inadequate.  

Hindering the arrival of the emergency services was the traffic chaos, which built up as local 

residents sought to escape the area preventing first responders to gain access to the facility.5  The 

explosions consumed 11,000 cu. meters of gas, representing one third of Mexico City's entire liquid 

petroleum gas supply.  The explosions destroyed the facility and devastated the local town of San 

Juan Ixhuatepec, with 500–600 people killed, and 5000–7000 others suffering severe burns.  The 

San Juanico disaster was one of the deadliest industrial in world history.6 

 This is an extreme example – but the point is to learn from history.  And history teaches that 

in order to safely site a hazardous LPG facility, there must be adequate road systems for 

simultaneous ingress by emergency responders and egress by evacuees.  That does not exist at 

                                                             
5 http://www.hse.gov.uk/comah/sragtech/casepemex84.htm 
  
6 http://en.wikipedia.org/wiki/San_Juanico_disaster 
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Mack Point, and – because of existing development – cannot be built.  In short, the site is 

fundamentally unsafe and unsuited for this project.  Accordingly, the SPB must find that this 

Performance Standard cannot be satisfied by this proposed development. 

Findings of Fact 
  

 1.  There is not adequate emergency vehicle access to Mack Point. 
 2.  There would not be adequate emergency vehicle access to the proposed DCP 
development. 
 3.  DCP Searsport LLC cannot satisfy Performance Standard #10. 

  
  

V.  TRAFFIC AND VEHICLE ACCESS 
  
 DCP has failed to meet its burden of proof to demonstrate compliance with SPR Performance 

Standards #3 (Vehicle Access), #4 (Parking and Circulation) and #11 (No unreasonable Adverse 

Effects on Municipal Road Systems) and LUO Standards I(C)(6)7 and LUO, General Standards, 

Section V(B)8.  Based on the substantial credible evidence submitted by interested parties, DCP 

cannot satisfy SPR Performance Standards #3 and #11 and LUO I(C)(6) and V(B).  Accordingly, 

the applications should be denied. 

 Ironically, DCP acknowledged the “associated adverse impacts to the environment and 

public interest” from “expanded use of trucking” to supply Maine’s propane needs as justification to 

the U.S. Army Corps of Engineers for obtaining the permit for this facility.  In arguing why a 
                                                             

7 The purposes of the Ordinance are as follows: 

6. REDUCTION OF TRAFFIC CONGESTION: To lessen the danger and congestion of traffic on 
roads and highways, limit excessive numbers of intersections, driveways, and other friction points, 
minimize hazards, and ensure the continued usefulness of all elements of the existing transportation 
systems for their planned function. 

Land Use Ordinance, Section I(C)(6), p. 2. 
8 LUO, General Standards, Section V(B),ACCESS REQUIREMENTS: 

Access to public roads shall be strictly controlled in both location and design. Provision shall be made 
for adequate access to safeguard against hazards to traffic and pedestrians in the road and within a 
developed area, to avoid traffic congestion on any road and to provide safe and convenient circulation 
on public roads.  All state roads are subject to MDOT’s Access Management Standards.  
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marine import terminal was needed to supply Maine’s propane needs – rather than simply 

increasing the use of trucks to deliver propane to Maine, DCP argued that: 

Expanded use of trucking to supply Maine meet the project purpose for providing 
diversification of supply into Maine, and is not practicable since it would result in a 
significant increase in truck miles traveled and the associated adverse impacts to the 
environmental and public interest. 

DCP Searsport, LLC, USACE Application No.: NAE-2010-02347, March 2012 Response to USACE 

Information Request Dated February 16, 2012, p. 2 of 32 (emphasis supplied).  Yet DCP is 

suggesting, here, that increasing the number of LPG tanker trucks in Searsport – a town in which 

only 2.2% of the residents and businesses use propane to heat (Colgan Report, REP-0296) – by 12 

to 144 trucks per day will not result in unreasonable adverse effects on adjacent property owners 

and uses.   

 There is no conceivable way that DCP can load the number of trucks and rail cars per day, 

authorized by the permits received and requested, without the “associated adverse impacts on the 

environment and public interest” that DCP previously told the U.S. Army Corps of Engineers that 

expanded use of trucking will cause.  Indeed, the associated adverse impacts are so significant that 

this development cannot satisfy SPR Performance Standards #3, #10 and #11 or LUO Performance 

Standards I(C)(6) and V(B), as discussed in more detail below. 

A.  Safe Access and Egress 

The bulk of the traffic evidence DCP presented involved travel along Route One.  (DCP App. 

at 38-39.) But every witness testifying agreed that the greatest traffic risk is trucks turning on 

(loaded) and off (unloaded) Route One.  Traffic is already so congested that locals needing to cross 

traffic regularly turn right onto Route One and go up a block to turn left.  There is no other way to 

get across.    

 The McMillen (Exhibit-90) Report concludes that: 
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…I’m not as concerned about the traffic going north to Bangor as I am about the 
traffic coming from, and going towards, the center of Searsport: particularly exiting 
the facility and going south fully loaded.  I think there should be a traffic light 
governing the intersection(s).  Most accidents will occur as a result of turning.  A 
tanker truck turning left, either coming from the north or going to the south, presents 
a big, broad, and hazardous target for oncoming traffic. 

McMillen Report, Exhibit-90, p. 12.  

 The Good Harbor Report also found that introducing significant numbers of LPG tanker 

trucks will increase the risk of traffic accidents, especially when tanker trucks make a left turn from 

the facility onto Route 1: 

Road Access: 
• US Route 1 and US Route 3 are the primary vehicle arteries surrounding Mack 
Point.  The majority of the road network is single-lane and traverses major 
population centers.  One advantage gained by this network is the ability to divert 
traffic around an incident site and back to the main road network.  The challenge, 
however, is that the road network is already congested and secondary roads are slow.  
During peak tourist seasons in the summer and fall, the roads become heavily 
congested.  Furthermore, there are limited areas along the road network on which 
emergency response vehicles can stage to conduct operations.  The emergency 
evacuation plans also do not provide sufficient details on how the surrounding 
community would be evacuated while first responders move to the site. 

• …We concur with Sewall that there is no “significant detrimental impact on the 
operation of the intersection of Station Avenue and US Route 1” based on the rate; 
however, placing 50-60 vehicles on a single-lane road will cause some impact. (The 
rate per hour equals 2 – 6 or 10 - 30min). We find that the real impact will be seen in 
the population centers along Route 1 that are not covered in the traffic analysis, 
specifically the areas listed as High Crash Location (HCL) in both the Sewall report 
and the Searsport, ME Tiger 3 Grant Application.9  While much of this traffic is 
projected for the winter months, we anticipate impacts in the late summer and fall 
when supply begins to be distributed but seasonal tourism continues. 
• According to the DCP application, “DCP received a Driveway/Entrance 
Permit from the Maine Department of Transportation (MDOT) for the Terminal exit 
driveway.”10  As stated previously, we believe the exit onto Route 1 increases risk, 
particularly when tankers turn left to head south. Despite being approved, MDOT 
states, “In cases where the sight distances are too short or its location otherwise 

                                                             
9  Tiger 3 Application Project Narrative Searsport, ME, US Route 1 (Main Street) Downtown Revitalization. Maine 
Department of Transportation October 27, 2011. 
10  Application For Site Plan Approval, Shoreland Zoning Permit, and Flood Hazard Development Permit April 2012, 
pg. 13. 
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creates a safety hazard, the location or design of the new access may have to be 
changed.”11  We agree that the design of the entrance off Station Avenue should 
“avoid the need for trucks to park on public roads while waiting to be loaded.”  The 
concern is that if a truck accidentally pulls into the exit, it cannot turn around.  
Furthermore, if a truck is forced to queue on Station Avenue, it will be parked in 
front of neighboring residential houses. 

Good Harbor Report, pp. 30-31. 

 Although DCP has obtained a MDOT access permit, that permit does not address the 

heightened risk involving LPG Tanker traffic.   Route One in Searsport already has a crash rate that 

is twice the state average – making this a very real hazard:   

4.1.5 Safety: The U.S. Route 1 corridor from Savage Road to Station Avenue has a 
crash rate of 224.23 crashes per 100 million vehicle miles (MVM) which is nearly 
2.0 times higher than the State average crash rate for a similar facility (120.45 
crashes per 100 MVM)…  Between January 1, 2008 and December 31, 2010, there 
were 53 reported crashes involving 92 vehicles in the project corridor. Reportable 
crashes are those that result in an injury or fatality or result in over $1000 in vehicle 
or property damage. Property damage-only crashes represent 68% of all the crashes, 
and injury crashes represent 30% of the three-year total. There was one fatal crash in 
the 2008-2010 reporting period that resulted in two fatalities. The relatively low 
occurrence of personal injury is most likely the result of the low speeds through the 
downtown corridor. 
  
Rear-end collisions were the most common crash type, accounting for 55 percent of 
all crashes. This crash pattern is typical of congested roadways, where stop-and-go-
traffic frequently occurs. In addition, rear-end collisions are indicative of turning 
movements from the major roadway into driveways or side streets along the corridor 
and near pedestrian crossings. 

Searsport Tiger 3 Application (October 27, 2011), p. 7.   

 In the case of an accident involving an LPG tanker truck, the risk is not just to the vehicles 

(or pedestrians) involved in the accident.  Rather, everyone within a half mile is at risk of severe 

injury if an LPG tanker truck explodes or catches fire, and the recommended evacuation zone is a 

full mile.  [See, Good Harbor Report and Testimony; Testimony and Written Submissions of Astrig 

Tanguay and Anna Kessler, Ex. 111, 113-114]  If an accident occurs at the DCP Terminal truck 

                                                             
11  http://www.maine.gov/mdot/ppp/accessmgmt/factsheet.htm 
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exit, there is a  risk of a cascading effect involving other trucks at the loading stations and other 

portions of the terminal.  Indeed, this is one of the worst case scenarios identified by Good Harbor: 

It was determined that the two worst-case BLEVE events would involve the 90,000 
USWG storage vessel (Scenario 7a) due to its proximity to the refrigerated storage 
tank (i.e., within 300 feet), and a tanker truck (Scenario 7b) due to the proximity of 
the loading area to public areas.  Note that the blast and heat flux zones described in 
Scenario 7b could occur anywhere along the route of travel of a tanker truck. 

Good Harbor Report, p. 77 of 138 (emphasis supplied).  See also, Good Harbor Report, Appendix 

A, pp. 5, 27-33.   

 Given that risk – and the fact that if the terminal is built, Searsport will become the 

originating point for LPG bulk fuel distribution for virtually all of Midcoast, Central and Northern 

Maine – the town must be fully prepared to respond to a major accident, to simultaneously evacuate 

a mile-wide area surrounding the accident, and, if the accident endangers other terminal operations, 

to have the “super” fire fighting ability to intervene in time to prevent spread of the fire or a 

BLEVE. 

The town must bear the burden of such emergency planning, training and equipment 

purchases even if – as we all hope – an accident never happens.   Indeed, as demonstrated by the, 

VT Evacuation Plan – necessitated by Berlin, VT permitting the DCP terminal in that town, the 

risks, costs of preparing for or responding to a tanker truck accident will be borne by the taxpayers 

of every town the lies along the route that the tanker trucks generated by the DCP facility will take.  

(Montpelier, VT evacuation Plan, Exhibit-114; Letters of other municipalities voicing concerns 

about the impacts to their citizens of this proposed use, Belfast: GVT-0074, 0139, 0267, Exhibit-

146; North Haven: GVT-0079,0112, 0141, 0276, 0297, Exhibit-48; Rockport: GVT-0081, 

Islesboro: GVT-0088, 0113, 0125, 0143, 0298; Lincolnville: GVT-0110; Montville: GVT-0124; 

Northport: GVT-0126; Camden: GVT-0135; Stockton Springs: GVT-0137, 0322).  
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DCP, however, has provided no evidence regarding any of these factors.  It has ignored the 

ingress/egress threat; it has proposed no traffic calming measures; it has not evaluated the greater 

risk of LPG tanker trucks compared to other vehicle accidents; and, worst of all, it has not identified 

nor made any commitment to share with Searsport and neighboring towns the mandatory costs of 

preparing for or responding to such an accident.  In fact, DCP has emphasized that the tanker traffic 

generated by this facility will not be under their control – leading to the conclusion that DCP will 

take no responsibility for any adverse consequences resulting from an accident involving one of 

these trucks. Accordingly, because DCP Searsport LLC has failed to provide any credible evidence 

to demonstrate that it can comply with Performance Standard #3, the SPB must find that DCP has 

failed to meet its burden of proof regarding this Performance Standard and the related Land Use 

Ordinance Standards cited above. 

B.  Parking and Circulation 

 Nor has DCP Searsport LLC submitted evidence under Performance Standard #4 that it can 

safely manage internal truck circulation without spilling queuing trucks onto Station Avenue or 

Route One.  To the contrary, the limited evidence in the record suggest that there is not enough 

room on site and that – given the estimated half hour loading times – during peak operations trucks 

will in fact get so backed up that it will create problems outside the project boundary, creating 

unreasonable adverse effects on adjacent property uses and the safety and right of quiet enjoyment 

of adjacent property owners. 

Findings of Fact 
  

 1.  There is no credible record evidence demonstrating that the proposed site layout provides 
for safe access and egress from existing or proposed public and private roads. 

 2.  The layout fails to indicate the location(s), number(s) and any on-site control(s) of these 
access/egress points, as well as any turning lanes and traffic signs or signals required by the 
projected traffic flow from Station Avenue, or onto Route 1, for tanker trucks in the queue, to 
ensure there will be no unreasonable effects on adjacent property owners and to prevent an increase 
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in safety risks to travelers on Station Avenue and Route 1, especially from tanker trucks leaving the 
facility and turning left (South) on Route 1. 

 3.  DCP has failed to meet its burden of proof to demonstrate satisfaction of Performance 
Standard #3. 

 4.  DCP has failed to provide sufficient evidence to demonstrate that the layout and design 
of vehicular and pedestrian circulation, including walkways, interior drives and parking areas shall 
provide for safe general interior circulation, separation of pedestrian and vehicular traffic, service 
traffic, loading areas, and arrangement and use of parking areas. 

 5.  Due to the dearth of competent evidence demonstrating compliance with this 
Performance Standard, DCP has failed to meet its burden of proof with regard to Performance 
Standard #4. 
 6.  DCP Searsport LLC cannot satisfy Performance Standards #3, #4, and #11. 
  

  

VI.  WATER SUPPLY 
  
 The proposed development would impose an unreasonable adverse effect on the water lines 

and water supplies for Searsport.  The proof submitted by DCP itself demonstrates that there are 

insufficient water supplies currently available to meet the reasonably foreseeable needs of the 

development without causing an unreasonable adverse effect on the existing water supplies to Mack 

Point.  Therefore, the application should be denied for failure to meet Performance Standards #6 

and #13. 

A.  The Application(s) Lack Proof of the Availability of Sufficient Public Water Resources for 
Proper Fire Protection of this Proposed Facility 

  
 The Searsport Site Plan Review Ordinance requires submission of proof regarding the 

“availability” of fire protection services (including fire hydrants and ponds) and public water.  It 

specifically requires: 

l. A statement from the Fire Chief as to the availability of fire hydrants and/or fire 
ponds, or other provisions for fire protection services. 
m. If public water is to be used, a statement from the water district as to the 
availability of public water. 

Site Plan Review Ordinance, Section V.A.2 (l) & (m). 
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 Statements from former Fire Chief Jim Dittmeier and Water District Superintendent Herb 

Kronholm submitted with the DCP Searsport LLC application demonstrate that there is not 

sufficient water available to safely serve this facility, or to even service the existing industrial uses 

at Mack Point, unless significant funds are expended to upgrade the existing water service to this 

industrial area.   

 Attached to the Applicant’s May 4, 2012 application(s) to the Planning Board, in 

Attachment H Town Correspondence, is an undated letter from former Fire Chief Dittmeier to the 

Army Corps of Engineers, faxed from the Searsport Fire Department on January 12, 2012.  That 

letter states in relevant part that: 

My only requirements would be to have a complete walkthrough and training on site 
safety locations after it’s built and for the hydrant system to be upgraded to supply 
the needed water to the site.  I have been told by the company that training on their 
site would not be a problem and by the Searsport Water District that they have 
plans to upgrade the water system.... 

Attachment H, p. 6 (emphasis supplied).  Thus, the former Fire Chief acknowledged that, in the 

absence of an upgrade to the public water system serving Mack Point, there is not an adequate 

supply of water to this site in the event of a fire.   

 This deficiency in the existing water service to Mack point has been confirmed by Herbert 

Kronholm, Superintendent of the Searsport Water District.  On May 31, 2012, Mr. Kronholm sent a 

letter detailing the upgrades to the water system that would need in order to provide adequate water 

supplies to safely service the proposed LPG facility, explaining: 

With regards to DCP’s fire protection and hydrostatic testing requirements the 
District can meet those requirements providing that necessary upgrades within the 
Searsport Water District’s distribution system are made.  Currently the District will 
be making some of those upgrades, as previously scheduled, beginning in July of 
2011.  Additional upgrades will be necessary in order to meet all of DCP’s needs.  
We can discuss what additional upgrades will be necessary and how DCP can 
provide assistance with making those upgrades as soon as DCP is ready to do so.  I 
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would strongly recommend that we begin these discussions as soon as possible so 
that we can adequately prepare for meeting all of DCP’s water demand needs. 

DCP Searsport LLC Applications, Attachment H, p. 3 (emphasis supplied).  If upgrades are  
  
undertaken and completed, Supt. Kronholm indicates that: 

…the Searsport Water District currently has 1.7 million gallons of water in storage at 
all times and can provide 1,800 gallons per minute for 9.5 hours while still 
maintaining 900,000 gallons in storage to meet domestic needs.  This amount 
includes 400 gallons per minute of available water from the District's existing 
supply. 

May 31, 2012 Kronholm Letter to SPB, p. 2, ¶ 3. 
  
 DCP Searsport LLC has presented no supplemental evidence to the materials attached to its 

application(s) indicating that it has taken the necessary steps outlined by either Chief Dittmeier or 

Superintendent Kronholm to have adequate water supplies for fire safety and fire protection needs 

for this proposed facility.  On November 15, 2012, Kronholm updated his earlier letter regarding the 

water supplies for the proposed development stating, in relevant part: 

With regards to providing domestic water service the Searsport Water District has 
adequate capacity to meet any domestic/potable water service demands at the 
proposed DCP Midstream facility location along Station Avenue in Searsport  [i.e. 
the Administration building]. 

…With regards to fire flows DCP Midstream has indicated that the flow rate 
required for their onsite fire protection (fire pump) systems will be 1,800 gallons per 
minute (GPM).  At present the Searsport Water District does not currently have the 
capacity to meet those requirements due to a small section of undersized water main 
along the Route 1 corridor. 
In order to meet DCP Midstream’s required fire protection flow rate of 1,800 GPM 
the Searsport Water district would require DCP Midstream pay all costs associated 
with replacing an approximate[ly] 0.8 mile section of old 8” C.I. water main along 
Route 1 with new 12” D.I. water main.  Our current hydraulic model indicated that, 
once this section of water main is upgraded, the District will be able to provide in 
excess of 1,800 GPM to the DCP Midstream facility. 
The estimated cost, based on current pricing, to replace this section of water main is 
estimated at approximately $1,000,000.00.  This amount should be adequate to cover 
all costs associated with the water main replacement project including engineering 
and design.  Should DCP Midstream agree to make upgrades to the District’s water 
distribution system as described above the Searsport Water District would require 
that all funds be provided to the District in advance.  These funds will be held in the 
District’s Project Account for the sole purpose of making these upgrades.  During 
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construction funds will be expended and tracked throughout the construction period.  
Upon completion of the project any funds remaining will be reimbursed to DCP 
Midstream.  
A written contract between DCP Midstream and the Searsport Water District will be 
required prior to beginning any water main construction associated with this project.  
A copy of the contract will be provided to the Planning Board upon execution of said 
contract. 

November 15, 2012 Kronholm Letter to SPB, Exhibit-14 (emphasis in original).   

 Thus, the undisputed the record evidence demonstrates that this facility does not meet SPR 

Performance Standard #13 and is “incomplete” as defined by SPR Section V.A.2 (l) & (m).  

Counsel for TBNT  and IIT are unaware of any contract, executed by DCP Searsport LLC and the 

Searsport Water District, submitted for the record in this matter. 

 Further, in the interim, DCP Searsport LLC has modified its original site plan to eliminate 

the on-site fire-safety water tank needed to supplement town water supplies in the event of a fire at 

this facility.   As noted in the Good Harbor Report, DCP’s plan to eliminate the supplemental water 

tank – eliminates a redundancy that should be maintained in the interest of public safety: 

• According to the Fire Safety Analysis prepared by Matrix services, the proposed 
location will meet or exceed the requirements for water, based on the addition of a 
new water line or reserve tank.  The Searsport Water District favors the installation 
of new line paid for by DCP,12 and a resolution should be agreed upon prior to 
permitting.  Hydrants can freeze[13] and due to the confined space of the site, safety 
systems could be incapacitated during an event.  As such, GHT strongly recommends 
both water line and reserve tank systems be in place for redundancy purposes. 
• During the recent incident involving a tank fire at Mack Point, the Belfast ladder 
truck was inoperable and there was an evident need for resources capable of 
distributing large quantities of water/foam from an elevated height onto a smoldering 
fire.  Given this, GHT recommends additional ladder-truck response capabilities in 
the immediate area.14  Similarly, additional water storage trucks or tanks in close 

                                                             
12  DCP Midstream Partners, LP Fuel Permit Application January 2011 and April 2012; Searsport Water District April 
2012 and November 15, 2012. 
13  Indeed, during the SPB hearings, the hydrants near Mack Point that would service the industrial district in the event 
of a fire emergency were left covered in snow days after a significant snow fall – demonstrating how vulnerable the area 
would be with only a public source of water during an emergency. 
14  Waldo County Regional Communication Center 17 February 2012 Call for Service reporting the fire at the Irving 
Terminal on 6 June 2011. 
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proximity to the site are necessary, given the projected large quantities of water that 
would be required to contain a fire at the site.15  Details regarding cost sharing 
should be identified prior to permitting. 

Good Harbor Report, p. 23 of 138 (emphasis supplied).  See also, Testimony and Written 

Submissions of Anna Kessler, Exhibit 111. 

 Regardless of which source is used, in the event of a significant accident, the record 

demonstrates that Searsport lacks sufficient water supplies to provide fire safety protection to the 

facility and to abutting and nearby properties.  The town has specified that it can provide 1800 gpm 

for up to 9.5 hours.  The DCP Fire Safety plan approved by the Maine Fuel Board requires water 

supply of 2400 gpm to all deluge sprinkler systems at the facility.  DCP will achieve that rate by 

using fire water pumps (located in the commercial zone) to boost incoming pressure to 2400 gpm.  

However, as flow is increased the reservoir of supply will decrease, meaning that the Searsport 

Water District has less than 9.5 hours worth of water at 2,400 GPM. 

 To prevent a fire from causing a BLEVE, the facility will be equipped with deluge 

sprinklers that will automatically pour massive amounts of water on any exposed equipment (e.g. 

tanker trucks, storage tanks).  To prevent adjacent structures (DCP-owned or third party-owned) 

from going up, they also must be drenched in water.  Thus, if multiple locations at the facility are 

simultaneously involved in a fire, the volume and duration of available supplies will decrease even 

further.  Evidence in the record, submitted by TBNT members Tara Hollander, Astrig Tanguay and 

Anna Kessler regarding the amount of time it takes even relatively small LPG fires to burn out 

suggests that it would take several days – not hours.  (See Testimony and Written Submissions, 

Exhibit-111, 113-114, 41-43).  The 1984 PEMEX disaster, the 2012 Venezuelan refinery fire, and 

others included in the evidence submitted to the SPB, all reveal that a water capacity of only 9.5 

                                                             
15  A used ladder truck can range from $85,000 to $350,000, while the cost for a new truck can range from $910,000 to 
$1M. Annual maintenance and ladder certification costs range from $5,000 to$10,000. 
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hours at 1,800 GPM is grossly inadequate to provide an adequate fire safety response to a fire at this 

proposed facility. 

 Site Plan Review ordinance Section V.A.2 (l) & (m) requires that an applicant submit 

statements regarding the “availability” of fire protection services (including fire hydrants) and 

public water.  These provisions require submission of proof that there are adequate fire protection 

services (including hydrants) and public water to service a proposed development. Here, not only 

has DCP failed to submit the required proof under the requirements of the Site Plan Review 

ordinance, the evidence submitted demonstrates that DCP cannot satisfy the requirements in 

Performance Standards #13 or #6.  Further, even knowing that significant upgrades are required to 

the water supply systems to Mack Point, DCP Searsport LLC has not entered any contract with the 

Searsport Water District nor deposited the necessary funds in escrow with the Searsport Water 

District to guarantee those upgrades are undertaken.  Accordingly, the DCP Searsport LLC 

application(s) cannot satisfy the mandatory requirements of Performance Standards #6 and #13 and 

must be denied.  Further, the SPB should find that DCP failed to satisfy its burden of proof under 

SPR Section V.A.2 (l) & (m). 

Findings of Fact 

 1.  Insufficient water supply is available for the reasonably foreseeable needs of the 
development without causing an unreasonable adverse effect on the existing water supply to Mack 
Point. 
 2.  Substantial credible evidence exists in the record demonstrating that DCP cannot meet 
Performance Standard #6 and #13. 
 3.  Substantial credible evidence exists in the record demonstrating that the development 
imposes an unreasonable adverse effect on water lines in violation of SPR Performance Standard 
#6. 

 4.  DCP failed to satisfy its burden of proof under SPR Section V.A.2 (l) & (m). 
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VII.  MUNICIPAL SERVICES 
  
 The overwhelming weight of credible evidence in the record demonstrates that there will be 

significant increases in the cost of municipal services, including fire, police, ambulance, emergency 

management, and roads, if this project is approved – and that these costs will far exceed any 

benefits of the project.   

While some have claimed that there will be no increase in the cost of municipal services , 

those assertions were not based on an informed, factual analysis of the potential risks and the costs 

to address those risks.  Ironically, DCP has stayed silent on this issue.  In fact, DCP put on no case 

or evidence regarding the potential burden on municipal services.  Rather, the representations that 

Searsport can handle the increased risk without spending a dime have all originated from public 

officials who work for the Town of Searsport. 

 Such assertions simply cannot pass the straight face test.  And as it turns out, when TBNT 

looked to see the basis for the town’s assertions – the accident scenarios, emergency planning, 

personnel lists, training regime, equipment inventories, evacuation plan and budgets – there was 

nothing to be found.  As the record shows, 

• There is no safety plan prepared for the proposed facility (then or now); 

• No assessment has been made by local officials of the publicly-financed, public safety 
resources (personnel, special training, maintenance training, or equipment) committed to 
safety planning, readiness and response at the similar LPG facilities in Tampa and 
Newington; and 

• No assessment has been made by local officials of the publicly-borne start-up and on-going 
costs for public safety resources (personnel, special training, maintenance training, or 
equipment) required to meet the planning, readiness and response at the proposed Searsport 
LPG facility or along the road, rail and water routes for tanker traffic. 

Exhibits 105-110 and Testimony of Kim Ervin Tucker and Ken Agabian. 

 In fact, the November  28, 2012 letter submitted to the Planning Board by EMA Director 

Rivers emphatically states that no public safety planning can or will be undertaken for the proposed 
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DCP project until and unless it is permitted and built – and until such planning is done, the risk to 

the environment and to the public cannot be known.  Rivers repeated this position during the 

hearings, even though such planning is routine for similar high risk bulk gas storage facilities, such 

as LNG terminals.   

Until full and comprehensive emergency planning is conducted, the Board will be without 

the information necessary to determine the potential costs to municipal infrastructure.  And without 

this information, the Board cannot make positive findings as required by SPR Performance 

Standard #11, that the facility will not have an unreasonable adverse effect on municipal services. 

 In contrast to the town’s blatant boosterism, the Board should instead look to the two 

organizations that have undertaken a thorough evaluation of the public safety resources of the 

region juxtaposed against the public safety requirements for an LNG Terminal:  the U.S. Coast 

Guard (USCG) and Good Harbor, under the direction of Richard A. Clarke.  Both reached the exact 

same conclusion: this region has woefully inadequate public safety resources (personnel, training, 

and equipment) to manage the public safety risks for a facility of this size, magnitude and nature. 

 The Good Harbor Report contains the following observations on unreasonable adverse effects 

and significant additional burdens that this facility will place on public safety resources: 

First, is a gas import facility in Searsport going to remain a going concern financially 
long enough to pay the taxes envisioned and to engage in cost sharing for the 
emergency responder augmentation measures needed? If the price of gas continues to 
decline and if there are alternative, cost-effective measures to transport gas to the 
region, the Searsport facility may become a shuttered eyesore, unable to financially 
support the emergency response augmentation that building the facility requires. We 
do not believe that local authorities have examined that possibility sufficiently, in 
light of the recent dramatic change in the U.S. gas industry. 

Second, will the operators of the proposed Searsport gas facility come to regulatory 
authorities in the near future with requests to convert the facility into a gas export 
terminal and, if that is approved, will that significantly alter the risk profile from the 
one that has been reviewed by authorities to date? The gas industry is looking now 
for East Coast ports that could support export of gas to Europe. Given existing rights 
of way, connecting Searsport to gas pipelines would not be an insurmountable task. 
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The infrastructure and traffic frequency to support gas export would completely alter 
the risks posed by gas development at Searsport. 

Authorities now need to be clear-eyed about the decision at hand and where it may 
lead. In the near future, a gas facility operator at Searsport may well say to 
authorities that importing gas has become economically unsustainable. They may say 
that the only choice is between having an abandoned eyesore at Searsport that does 
not generate revenue to support augmented emergency response or approving 
modifications to permit the facility to be used for export. Thus, authorities should 
consider now, when they decide on the gas import facility, whether that significantly 
reduces their ability to refuse a gas export facility in a few years, and what security 
implications such a facility would have in the region. 

Good Harbor Report, p. 10. 

A major inconsistency is the absence of an LPG proposal Cost Sharing Plan (CSP), 
developed as a condition of permit and clearly defining the applicant’s financial 
requirements and responsibilities related to implementing required risk mitigation 
measures. The absence of a CSP results in disproportionate levels of cost and 
responsibility being shifted from the facility operator to municipal, state, and federal 
response organizations. These organizations will be faced with providing the funding 
for any additional training, manpower, equipment, and other response resources or 
choosing to forego important risk mitigation measures. Furthermore, the State of 
Maine and regional communities assume the cost of event-specific mutual aid 
reimbursement. All of these factors would essentially result in a series of unfunded 
mandates for these organizations. 

Good Harbor Report, p. 8 
  
Broad overviews of the operational components associated with this proposal are 
addressed in the United States Army Corps of Engineers’ (USACE) Environmental 
Assessment and Statement of Findings (EA) and the U.S. Coast Guard’s (USCG) 
Letter of Recommendation Analysis (LORA). These two documents provide the 
primary regulatory review sources for most provisions of the DCP application. The 
main thrust of these documents is that risk exposure (presented by the facility, tank 
storage, LPG tank truck traffic on local and regional surface roadways, and the 
transiting LPG carrier traffic in Penobscot Bay) is relatively minor. These 
assessments conclude that, when viewed in relation to system vulnerabilities and 
criteria associated with LPG event consequence (population densities, prevalence of 
critical infrastructure, number of environmentally sensitive areas, etc.), overall risk 
associated with this proposal is low. 
The problem with this conclusion is that it is based on the assumption that there will 
be effective and sustainable risk mitigation measures developed and implemented for 
the DCP Searsport facility. We have found that these assumptions are unrealistic. 
Regional public safety and security resources are not currently sufficient to address a 
significant landside or maritime incident. Furthermore, as described in the blast 
analysis portion of the report, the potential for failure of safety and other mitigation 
measures is increased due to the site’s physical constraints. The most significant 
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problem identified is this disconnect between the ability to properly implement risk 
mitigation measures and regulatory findings based on the assumption that measures 
will in fact be in place. 

Good Harbor Report, p. 7 of 138. 

• During the recent incident involving a tank fire at Mack Point, the Belfast ladder 
truck was inoperable and there was an evident need for resources capable of 
distributing large quantities of water/foam from an elevated height onto a smoldering 
fire. Given this, GHT recommends additional ladder-truck response capabilities in 
the immediate area.16 Similarly, additional water storage trucks or tanks in close 
proximity to the site are necessary, given the projected large quantities of water that 
would be required to contain a fire at the site.17  Details regarding cost sharing 
should be identified prior to permitting. 

Good Harbor Report, p. 23 of 138. 

In addition, Good Harbor – like the US Coast Guard concluded that there are inadequate 

public safety resources in Searsport and the region to handle the public safety burdens of a facility 

of this size, magnitude and nature, stating that all regulators should: 

Deny permits until major issues related to specific operational risks are resolved. 

Major issues include the level of emergency response resources. Both landside and 
maritime emergency response resources are currently inadequate to support major 
LPG incident management activities. Detailed information is required to address: 

• The Searsport Police, Fire and EMS have signed letters of compliance; 
however no emergency management plans have been developed demonstrating 
how this compliance will be established and maintained. The USACE accepted 
these letters as evidence that satisfactory prevention and response capabilities 
were available and sufficient to address a major LPG-related incident. The LOR 
provided by the USCG states that “Generally speaking, law enforcement, public 
safety, and emergency response capabilities within the immediate region are in 
keeping with the rural nature of the area — minimally staffed, minimally 
equipped and trained, and limited in their ability to expand due to relatively small 
tax bases. This is of obvious concern to the region's first responders; a fire of any 
magnitude would be catastrophic to the immediate area.”18 

• Waldo County Emergency Management, Searsport, and other regional 
municipalities rely on mutual assistance in major incident management scenarios. 
There has been no corresponding analysis of the capacity of an LPG accident or 

                                                             
16 Waldo County Regional Communication Center 17 February 2012 Call for Service reporting the fire at the Irving 
Terminal on 6 June 2011. 
17 A used ladder truck can range from $85,000 to $350,000, while the cost for a new truck can range from $910,000 to 
$1M.  Annual maintenance and ladder certification costs range from $5,000 to $10,000. 
18 USCG Letter of Recommendation Section 8.0 Operational Considerations Page 30 April 9, 2012 
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the consequences stemming from the significant time delays associated with 
implementing mutual aid protocols. 

•  There were recent reductions in regional capabilities related to major 
incident management. These reductions further strain regional major incident 
management resources and highlight the difficulty of sustaining appropriate 
response capability in the area. 

• There are currently no dedicated marine firefighting assets in the 
immediate area, or teams trained in the response to an incident involving a fire 
aboard an LPG carrier.19 

Good Harbor Report, p. 9. 

 These observations are consistent with the prior determinations that the USCG made that the 

region lacked adequate public safety resources, on land or sea, to safely manage or bear the 

significant taxpayer borne costs of the public safety risks associated with a facility of the type 

proposed by DCP.  Specifically, the USCG made the following findings relating to the safety of the 

proposed facility in the LOR: 

“… the potential for severe consequences as a result of a release of LPG does 
exist…”  

LOR, p. 47. 
At present, port area police departments are ably staffed and equipped to respond to 
emergency situations and events commensurate with their geographic sizes and 
populations, but anything beyond that would demand additional manpower, training 
and equipment. 

LOR p. 55 (emphasis supplied).  The LOR says further, on page 30: 

Generally speaking, law enforcement, public safety, and emergency response 
capabilities within the immediate region are in keeping with the rural nature of the 
area – minimally staffed, minimally equipped and trained, and limited in their ability 
to expand due to relatively small tax bases. This is of obvious concern to the region’s 
first responders; a fire of any magnitude would be catastrophic to the immediate 
area. 

  
It’s logical for one to expect that, in general, shore-based fire departments, 
emergency response units, and emergency management organizations located in 
close proximity to an LPG facility would also have the appropriate training and 
equipment necessary to launch an initial response capability to an LPG fire and/or 

                                                             
19 Dedicated marine firefighting assets refer to fireboats and specialized teams trained and equipped to fight shipboard 
fires capable of reaching the deck of deep draft vessels. 
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related medical emergency. Unfortunately, in keeping with the rural nature of the 
area that capability does not currently exist in the Penobscot Bay region… 

(emphasis added). 

 Many of these observations were confirmed during testimony in the SPB proceedings, even 

testimony presented by tank proponents.  For example: 

• Captain Gelinas of the Penobscot Bay Pilots Association confirmed that is not a fire-fighting 
equipped tug or fire boat anywhere in the Penobscot Bay region and that to retrofit an 
existing tug would cost a significant sum of money – a burden that DCP has given lip 
service to contributing to but has no contractual commitment to pay or, once acquired, to 
maintain. (See, Testimony of David Gelinas) 

• EMA Director Rivers confirmed there is no safety plan now and neither he nor Waldo 
County EM Director Dale Rowley have not done any specific planning or inventory of 
regional resources to evaluate preparedness to handle an emergency relating to this specific 
LPG facility. (See Testimony and Written Submission of EMA Dir. Almon “Bud” Rivers, 
Exhibits, 14, 92, 109) 

• DCP has a significant record of prior safety violations in other jurisdictions that resulted in 
the expenditure of significant public resources to detect and respond to.  (See, Testimony 
and Written Submissions of Tara Hollander, Exhibits 41-43). 

• The total and specialized resources required to respond to any accident involving propane or 
LPG are substantial and impose significant costs on the jurisdictions that that house LPG 
storage facilities or through which tankers carrying LPG transit.  (See, Testimony and 
Written Submissions of Astrig Tanguay Exhibits 113-114). 

• Even neighboring towns through which LPG tanker travel will bear significant costs to 
ensure they are prepared and that their people and properties are safeguarded in the event of 
an incident involving a propane tanker.  (Montpelier evacuation plan, Exhibit-114). 

• The 2011 tank fire revealed significant short-comings and gaps that exist in the regional 
resources that demonstrate that reliance upon mutual aid resources to respond to an 
emergency has inherent problems and will inevitably involve unanticipated delays in 
response and/or lack of anticipated resources when most needed.  (See Testimony and 
Written Submissions of Anna Kessler and Jack Merrithew, Exhibits-111, 112) 

• The chart attached to the Good Harbor Report, benchmarking and inventorying the resources 
at similar LPG facilities, demonstrates that those facilities dedicate exponentially more 
resources for response to emergencies at LPG terminals than are available in Searsport or 
the Pen-Bay region.  (Good Harbor Report, p. 82, Table 6.1 Benchmarking). 

  
 In sum, DCP put no evidence in the record demonstrating that there would not be 

unreasonable adverse effects on municipal services created by this proposed facility and the tanker 

traffic it would generate.   
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 Opponents and skeptics of the project submitted substantial credible evidence in the record 

demonstrating that: (1) other jurisdictions expend considerable public resources to manage the risks 

associated with a facility and use of this size, nature and magnitude; (2) the Pen-Bay region lacks 

comparable resources levels currently; and (3) the cost of upgrading existing resources to achieve 

the levels of public safety resources required to safely manage the risks associated with a facility 

and use of this size, nature and magnitude would be high and, because borne primarily by taxpayers, 

would be unreasonable.   

 And the neutral experts that have evaluated the issue of resources that would be required to 

safely manage the risks posed by this proposed facility have concluded that: (1) we lack those 

resources in the region now; (2) the costs of upgrading existing resources to the level required 

would be substantial; and (3) in the absence of those resources being in place, this facilities is too 

large, the lot proposed for the site too small, the risks or a catastrophic incident too great, and the 

resources to manage and respond to those risks too limited to grant this permit. 

 For the foregoing reasons, based on the only credible evidence in the record relating to the 

unreasonable adverse effects this proposed facility will have the SPB should find that this facility 

fails to satisfy SPR Performance Standard #11 (unreasonable adverse effect on municipal services). 

Findings of Fact 

 1.  DCP failed to carry its burden of proof to demonstrate that the proposed development 
would not have unreasonable adverse effects on municipal services. 

 2.  The substantial body of credible evidence in the record demonstrates that there will be 
significant adverse effects of municipal services that are unreasonable within the meaning of SPR 
Performance Standard #11. 
 3.  DCP fails to satisfy SPR Performance Standard #11 because of the unreasonable adverse 
effects this proposed development will have on municipal services. 
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VIII.  ENCROACHMENT OF THE PROPOSED  
USE ON NEIGHBORING LANDS AND USES 

 The fundamental problem with the DCP proposal is that the site is too constrained for an 

industrial project of this magnitude. The proposed site is too small and too close to existing 

commercial and residential development.  Given the hazards and risks involved, the project would 

unfairly and unlawfully encroach upon neighboring lands and uses, robbing innocent third parties of 

equity, safety and the right of quiet enjoyment of their homes and properties.  Accordingly, the 

Board should find that the proposed project fails Performance Standard #1’s requirement to 

minimize the encroachment of the proposed use on neighboring lands and uses. 

DCP’s Industrial Hazard Zones Illegally Encroach on Commercially and Residentially 

Zoned Property: Whereas most other LPG and LNG Terminals have large buffers so that the hazard 

zones fall within the property boundary (or at least within the industrial zone)20 – here there is 

basically no buffer.  The Good Harbor Report, Dr. Phani Raj, Almon Rivers, and Neal Frangesh all 

agree that a hazard zones from this terminal will extend at least 6/10th of a mile around this facility 

– well outside the boundaries of the proposed facility.  People and properties in this hazard zone 

will be at risk of destruction, death or great bodily injury in the event of a catastrophic incident 

involving any of the tanks or a truck or rail car at or near the load-out racks. Other experts, 

including the U.S. Coast Guard and Dr. Fay, warn that the hazard zones will be far larger – up to 

two miles according to the Coast Guard LORA.  Regardless of which expert this board finds most 

compelling they all identify industrial hazard zones – blast, vapor dispersion, and thermal radiation 

—that extend onto commercially and residentially zoned properties owned by third parties that 

object to being subjected to such hazards.  This level of encroachment is wholly antithetical to the 

concept of zoning, and cannot be approved by this Board without violating the entire purpose of the 
                                                             
20 See, Aerial photos of other facilities in the McMillen Report, Exhibit-90; and Good Harbor 
Report. 
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Searsport Land Use Ordinance.  See, e.g. LUO, Section I (Purpose), (C)(2) (Protection of General 

Welfare) and (7) (Balancing of Property Rights).21 

 As noted in the Good Harbor Report, the impacts from this facility upon adjacent and nearby 

residential and commercial properties would be severe: 

Good Harbor Report, Section 2, Landside Assessment and Findings (p. 18): The 
proposed site is adjacent to residential and commercial parcels that are already 
developed.  A review of heat and blast effects show that these properties would be 
impacted and possibly destroyed… 

Good Harbor Report, Section 2, Landside Assessment and Findings (p. 27): 
…supporting tanks, trucks and rail cars will be subject to BLEVE… The resulting 
blast and heat effects would impact beyond the confines of the DCP site, in some 
scenarios, effects would approach the downtown area.!
Good Harbor Report, Section 4, All Hazards Assessment and Risk Analysis (p. 
58):  As shown in Table 4-9, the risk rating increases over the operational life of the 
proposed development… !
Good Harbor Report, Section 4, All Hazards Assessment and Risk Analysis (p. 
58):  In addition to the accidental, natural, and intentional threats and their potential 
impacts, there are several economic risks, including: a. Falling property values for 
areas surrounding the proposed development, b. Lost opportunity cost of other 
alternative development, c. Possible loss of eco-tourism due to further 
industrialization and lost opportunity for access to the waterways, [and] d. Cost to 
taxpayers of environmental remediation, given that post-operation cleanup was not a 
condition for permitting… !
Good Harbor Report, Section 4, All Hazards Assessment and Risk Analysis (p. 
58):  The potential for cascading events is increased, based on: a. The size of the site, 
which places safety and fire fighting systems and equipment in close proximity to 
hazardous sources.  In the event of a damaging incident, these safety features would 
be compromised and possibly destroyed [and] b. The proposed routing of the 
pipeline through the tank farm, which increases the risk to the tank farm in the event 
of a pipeline failure.!

Good Harbor Report, Section 4, All Hazards Assessment and Risk Analysis (p. 
64 - 66): Of 36 possible hazards reviewed, five were found to have high risk 

                                                             
21 Among the purposes of the Land Use Ordinance are the following relevant purposes: 

2. PROTECTION OF THE GENERAL WELFARE: To assure the comfort, convenience, safety, 
health and welfare of the present and future inhabitants of the Town of Searsport; and 
7. BALANCING OF PROPERTY RIGHTS: To protect property rights and values by balancing 
the rights of landowners to use their land with the corresponding rights of abutting and neighboring 
landowners to enjoy their property without undue disturbance from abutting or neighboring uses; 
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immediately upon completion of the facility and two of these high risk possibilities 
would have major consequences.  Over the life of the facility, 13 potential hazards 
have a high risk of occurring and two have an extremely high risk of occurring.  
Over the operational life of the facility, ten of 36 possible hazards would have major 
consequences and eight have catastrophic consequences.!
Good Harbor Report, Section 5, Blast, Thermal Flux and Vapor Cloud Analysis 
(p. 68): 1. The compact nature of the site puts all facilities, safety and fire-fighting 
systems, and equipment at risk in the event of an incident. 2. Based on the scenario, 
the effects of the over-pressure and thermal heat flux will extend beyond the 
boundaries of the DCP property and would impact neighboring commercial, 
residential and industrial sites.  3. Blast over-pressures for certain scenarios would 
extend to the Irving and Sprague petroleum storage tanks and could damage or 
destroy the tanks.  4. In the event of a BLEVE of the 90,000 pressurized tanks or a 
LPG tanker truck or rail car, an evacuation zone of one mile would need to be 
established. 

Further, the significantly expanded tanker truck traffic will create noise, vibrations, cumulative air 

pollution, and traffic congestion effects – as well as increased danger -- that will encroach on 

neighboring lands and uses.   

This Encroachment is already taking a significant economic toll.  As noted in the McMillen 

Report: 

Regarding “the encroachment of the proposed use on neighboring lands and uses”, 
what greater evidence of “encroachment” could there possibly be, than the fact that 
an established neighboring business employing approximately 40 people will be put 
out of business by the tank? 

McMillen Report, Exhibit-90, p. 9. See also Testimony and Written Submissions by Jeff Marger, 

Bluejacket; Brenda Liston, AV Nichols Inn, Exhibit 26; Jay Economy, Yardarm Motel, Exhibit-25; 

Laurie Schewigert, Grasshopper Shop, Exhibit-27; Phyllis Somers, Pumpkin Patch Antiques, 

Exhibit-29; Steven Tanguay, Searsport Shores Campground, Ex-28. 

 Here, the nature of the encroachment – exposing adjacent properties and the owners, patrons 

and mere passersby to the risk of potential physical harm, death or destruction – constitutes the most 

profound form of encroachment that this performance standard prohibits.  The presence of the 

terminal, tank, trucks, rail cars, ships, and their associated risks will be unmistakable and 
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inescapable, especially as the 137’ domed tank, painted brilliant white and illuminated at night, 

looms over the landscape and adjacent properties – towering more than 110’ above the tree line 

“buffer” – scarcely 400’ from Route 1.  The encroachment of the development will be both physical 

and economic.  

 As discussed in more detail in the section of this brief discussing the unreasonable adverse 

effects that this facility will have, and is already having, on property values and merchantability, 

Searsport property owners (as well and property owners in other nearby towns in Upper Penobscot 

Bay) are already suffering a loss of merchantability as potential buyers are refusing to consider 

properties in the region due to the mere threat of construction of this facility and a substantial loss 

of property values.  Buyers have specifically withdrawn from specific purchases stating their 

change in interest was “because of the tank” and there is a growing inventory of houses in the 

Searsport area – eventually the prices for these properties will have to be substantially reduced to 

find any willing buyers.  These adverse property value effects are unreasonable – as that term is 

defined in the Searsport ordinances, amended in 2012 to include consideration of such impacts.  

Given the above impacts to adjacent commercial and residential properties, created by the 

encroachment of the adverse effects of this proposed facility on to adjacent properties, this proposed 

development cannot satisfy the requirements of Performance Standard #1 of the Searsport Site Plan 

Review Ordinance. 

e.  Findings of Fact 
 1.  This facility unreasonably encroaches on neighboring lands and uses, imposing industrial 
hazards and other impacts upon properties not owned by the developer and which are zoned for 
commercial and/or residential use only. 

 2.  The parking area for trucks in the queue for the truck load-out is too small to avoid 
encroachment on public rights-of-way and neighboring and abutting properties. 

 3.  This development cannot satisfy the requirements of SPR Performance Standard #1 to 
minimize encroachment of the proposed use on neighboring lands and uses.  
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IX.  UNREASONBLE ADVERSE EFFECTS 
  
 The proposed development will have unreasonable adverse effects upon the scenic and natural 

beauty of the area, historic sites, important wildlife habitats and rare and irreplaceable natural areas, 

and property values.  Accordingly, DCP fails Performance Standard #16.  

A.  Relevant Definitions 
  

 The Site Plan Review Ordinance defines the terms relevant to this provision as follows: 
Unreasonable Adverse Effect - Means any unreasonable risk to man, the 
environment, existing municipal services, Property values, natural resources, and 
historic areas, taking into account the economic, social and environmental costs and 
benefits with the project. 
Property Value – Means the Fair Market Value of a Searsport property as 
determined by a certified appraisal if offered, or if not offered, by clear and 
convincing evidence only offered by the actual property owner(s).  The burden of 
proving whether a property value has or will substantially change is on the actual 
property owner(s), but rebuttal evidence may be offered by the applicant(s). 

(emphasis supplied). 
B.  The Determination of “Unreasonable Adverse Effect” 

 The definition of the term “unreasonable adverse effect” in the Site Plan Review ordinance 

suggests that, in order to determine if an “adverse effect” is “unreasonable” within the meaning of 

this standard, the SPB must perform a cost-benefit analysis to first quantify the effects, positive and 

negative, and then weigh these effects to determine if the purported benefits of the proposed project 

warrant the adverse effects on people, the environment, existing municipal services, property 

values, natural resources, and historic areas. 

 DCP has alleged, through its expert, Professor Charles Colgan, that the benefits of the 

terminal are jobs and taxes.  (See, REP-0296)  The evidence in the record, however, shows that 

neither alleged benefit is real – in fact the Terminal would take away existing jobs, raise taxes, 

destroy property values, reduce residential and small business tax revenues on which most of the 
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town’s revenues depend and burden the town budget with additional expenditures for municipal 

services.     

1.  JOBS: There Will Be No Net Increase in Jobs for Searsport Residents  
  
 DCP contends the primary direct and indirect economic “benefit” of the project would be 

creation of an estimated 100 construction jobs and 12-15 “operating” jobs.  Very few of these jobs 

will actually benefit Searsport — even according to Professor Colgan.  Even worse, Colgan’s data 

shows that the project would kill off existing jobs in town and jobs held by town residents. “Jobs in 

Searsport are dominated by the retail sector and by the leisure & hospitality [sector], particularly 

restaurants.  Jobs in these sectors comprise a much bigger portion of the Searsport economy than in 

Waldo County as a whole.”  (Colgan, REP-0296, p. 2).   

A review of Colgan’s Table 1 reveals that, in Searsport, only 2.7% of “employment by place 

of work” is in construction jobs (as opposed to 53.9% that make a living at a retail trade and leisure 

& hospitality place of work).   

 

Similarly, according to the Colgan Report, only 8.2% of Searsport residents make their living in the 
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construction trade (as opposed to 19.8% of Searsport residents who make their living in retail trade 

and leisure & hospitality).   

 

Second, DCP’s promises to hire as many workers from the local area “as possible,” is 

meaningless.  Construction of an LPG terminal must meet exacting safety standards and can only be 

done by highly trained and experienced workers.  Nothing like this terminal has ever been built in 

Maine; no Maine company has the requisite training or experience:  the construction jobs and the 

contracts will without question go to out of state workers and companies.  The same problem exists 

for most (but not all) operations jobs.  Even Colgan acknowledges this: “The exact number of 

workers who will come to the Searsport area to work on the project cannot be predicted at this 

stage…”  (Colgan, REP-0296, p. 3).   

At the same time, the significant adverse effects of the Terminal would be devastating to 

Searsport’s existing job base.  All of the expert reports that have studied the impact of the addition 

of an oil and gas or other heavy industrial “disamenities” on a tourism-based economy, like 

Searsport’s, have concluded that there will be adverse impacts on tourism resulting from 
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introduction of a facility like that proposed, and a resulting loss of jobs in the hospitality & leisure 

and retail businesses that rely on tourism for their survival.  The only debate is the extent of the 

adverse impact and how far away from the facility those adverse impacts will go.  (See e.g. Fannon 

Report (REP-0274); Mark Anderson Analysis II (Exhibit-72); Kavannaugh (ATT-0103); McMillen 

Report Exhibit-90); Webersinn Appraisal (Exhibits 16-19).   

These adverse tourism (and tourism-related job) impacts will likely be more pronounced in 

Searsport and Penobscot Bay, because the tourism market here is an “eco-tourism” market.  People 

go to places like Portland, ME, Portsmouth, NH, Tampa, FL, and Providence, RI, for a vastly 

different experience than they come to Midcoast Maine.  Here, as Sen. Susan Collins observed – the 

environment is our economy.22  The introduction of a new and profoundly more dangerous, heavy 

industrial use like that proposed by DCP, in the middle of the very asset that draws visitors to the 

area – the pristine Coastline and Bay – will have a severe, adverse impact on our tourism industry 

(as well as the real estate, lobstering, and commercial marine enterprises in the region).  The Site 

Plan Review ordinance mandates that the SPB consider the potential loss of existing jobs in 

Searsport, and throughout the region, across all of the industries that comprise the Searsport and 

Midcoast economy. 

Evidence presented during the SPB public hearing from myriad small business owners in 

Searsport demonstrates the significant, unreasonable adverse effects that this proposed development 

would have, and is already having, on small businesses in and around Searsport.  Specifically, the 

following individuals offered testimony or letters to demonstrate these adverse effects: 

• Bill Boardman (Islesboro Small Businessman (Pendleton Yacht Yard and Off-Island 
                                                             
22 In joining a bipartisan group of Senators voting in support of EPA mercury standards, U.S. Senator Susan Collins 
stated that:  “When it comes to the air we breathe, however, I reject the false choice of pitting the environment against 
the economy because we understand that for much of the state of Maine, the environment is the economy.”  June 20, 
2012. 
https://bangordailynews.com/2012/06/20/health/collins-snowe-vote-to-uphold-mercury-law/ 
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Logistics, and Islesboro Code Enforcement Officer); 
• Andrew Coombs (Islesboro Lobsterman and Shellfish Warden); 
• North Haven’s Lobstermen (ORG-0476); 
• Jay and McCormick Economy (172 East Main Street):  The Economys own the 

Yardarm Motel, which is both their business and their home (Exhibit-25); 
• Brenda and Michael Liston (127 East Main Street, Searsport):  The Listons own the 

Capt. A.V. Nickels Inn (Exhibit-26); 
• Phyllis Sommer (15 West Main Street (the former Captain William Blanchard 

House) and 8 West Main Street, Searsport):  Ms. Sommer and her family operate 
businesses out of both of their properties, which are located 1.5 miles from the 
proposed DCP tank and terminal.  Ms. Sommer owns and operates Pumpkin Patch 
Antiques, a group antique store for herself and 10 additional antique dealers 
(Exhibit-29); 

• Laurie and Rick Schweikert (12 Summer Street  (home) and 27 East Main Street, 
Searsport (business)):  The Schweikerts opened the Grasshopper Shop in Searsport in 
2004 (Exhibit-29); 

• Steve and Astrig Tanguay (Searsport Shores Oceanfront Campground):  For the past 
20 years, the Tanguays have operated the family business which is held in a family 
trust (Exhibits 28, 113-114; 

• Bill Warren (Islesboro Realtor and Small Businessman (Dark Harbor Shop)):  Mr. 
Warren has vast experience in the economic issues that this facility impacts – both as 
a small business owner and as a realtor; 

• Elaine Tucker (Belfast Realtor, Better Homes and Gardens) (Exhibits 24, 66-71, 78); 
• Jim Heard (Camden Realtor) (Exhibit-62); 
• Martha Leighton (Camden Realtor, Prudential Northeast Realty); and 
• Mary Rollerson (Searsport Realtor). 

In sum, even under the analysis supplied by DCP’s own expert, Charles Colgan, there are no 

discernible job benefits to Searsport residents created by the types of jobs that this project would 

generate and other experts all concur that there will be significant losses in tourism that will 

translate in to job losses in Searsport and the Pen Bay region. For example, because Anglers 

Restaurant and Bait’s Motel are the closest businesses to the tank and terminal – a mere 400’ away 

and well-within the hazard zones (blast, thermal flux and vapor dispersion) – these businesses are in 

the greatest jeopardy of total loss if the project proceeds.  (Webersinn Appraisal, Testimony and 

Written Submissions, Exhibits16-19).  Even if just Anglers and Bait’s were put out of business by 

this project (through loss of business or a buy-out by DCP), it would mean a loss of 35-40 full-time 

jobs.   
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But the impact will likely be felt much farther afield.  Evidence in the record developed in 

the Searsport Planning Board proceedings has raised the specter of significant business failures and 

job losses in the other existing tourism-enhanced and tourism-dependent enterprises in Searsport – 

small businesses that provide more than half of the employment opportunities in Searsport and that 

employ roughly 1 in 5 Searsport residents, according to the Colgan Report.  The testimony and 

evidence submitted by the following small business owners highlighted this unreasonable adverse 

effect on existing jobs and businesses: 

• Jay an McCormack Economy (Yardarm Motel, Searsport);  

• Brenda and Michael Liston (A.V. Nickels Inn, Searsport);  

• Phyllis Sommer (Pumpkin Patch Antiques and family-run graphic arts business, 
Searsport);  

• Laurie and Rick Schweikert (The Grasshopper Shop, Searsport);  

• Steve and Astrig Tanguay (Searsport Shores Campground, Searsport);  

• David Italiaander (Business Property Owner and Landlord, Searsport) (Exhibit 65). 

DCP introduced no evidence to refute this testimony and evidence. 

 Furthermore, the adverse economic impacts to eco-tourism dependent businesses in the 

entire region, that rely on the pristine environment and maintaining the integrity of the coastline and 

Bay, like lobstering, commercial marine enterprises and real estate, would also be significantly 

harmed by the project, well-beyond the boundaries of Searsport.23   

                                                             
23  See, e.g. testimony and evidence submitted by Bill Boardman (Pendleton Yacht Yard and Off-Island Logistics, 
Islesboro); Bill Warren (Realtor and Store Owner, Islesboro); Andrew Coombs on behalf of all of the lobstermen on 
Islesboro (Shellfish Warden, Islesboro); Elaine Tucker (Realtor, Belfast); Jim Heard (Realtor, Camden); Mary 
Rollerson (Realtor, Searsport). 
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2.  TAX BENEFITS: The Colgan Report Artificially Inflated the Alleged 
Property Tax Benefits of this Proposed Facility, by Using Unrealistic Estimates 
of ASSESSED Valuation – Construction Cost Is Not an Appropriate Proxy for 
Assessed Value or Fair Market Value 

The second alleged benefit that DCP has asserted is a reduction in the Searsport mil rate and 

a net increase in tax revenues.  However, the substantial weight of credible evidence in the SPB 

record refutes this claimed tax benefit as well.   

 First, in order to determine what, if any, tax benefits this facility will bring to Searsport, it is 

essential that a realistic number for the likely assessed value of the facility be determined.  

 As a proxy for assessed value, both Colgan and Fannon used an unsubstantiated $50 million 

“construction cost” estimate to calculate putative  mil rate reductions and tax benefits (Colgan, 

REP-0296, p. 9; Fannon, REP-0274).  Colgan also assumed that there would be no loss of assessed 

property values for any existing residential and commercial properties and no additional municipal 

cost burdens for: police, fire safety, emergency medical, water infrastructure upgrades, or road 

improvements or maintenance –assumptions that are soundly refuted by the substantial weight of 

credible evidence that has been developed since Colgan drafted his Report.24   

 The $50 million construction cost estimate is all the more suspect because, as noted by the 

independent McMillen Report, DCP advised the Maine Department of Environmental Protection 

(DEP), in 2011, that the estimated project cost was $40 million.  (McMillen Report, Exhibit 90).  

Indeed, in the November 16, 2012 Amended Flood Hazard permit application that DCP filed, it 

states that the cost of construction of the facility will be $40 million, including all labor and 

materials.  11-16-2012 Amended Floodplain Management Application, p. 3 (Section III (E)). 

• (McMillen Report, p. 21)  “The DEP Order anticipates a $40 million total project cost. 
Why was $10 million added between the time the DEP application was made, and the time 
the first (Colgan) economic study was done?” 

                                                             
24  The Fannon report incorporated these same flawed assumptions. 
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 Colgan provided no evidence or authority to support the notion that the cost of construction is ever 

a measure used by Maine Tax Assessors as a proxy for assessing the fair market value of a property 

for tax assessment purposes.  

 The use of such a speculative number to calculate the anticipated tax benefits of this facility 

is misleading and artificially inflates the alleged “tax benefit” of this facility to the town, the region 

and the State.   

 The best estimate currently available to use to predict the assessed value of this proposed 

DCP facility is the actual assessed value of the existing facilities that are similar in function, size 

and nature – e.g. the Tampa and Newington Sea-3 Terminals  (which are the closest in size and 

function – Tampa is actually over 4 million gallons larger), and the Chesapeake DCP facility.  Any 

valuation that is grossly in excess of the assessed value of these similar facilities will surely be 

subject to challenge by the owner (especially since the other facilities are in inherently more costly, 

urban real estate markets). 

 The chart below reveals the actual assessed values of each of the most similar, existing LPG 

“import” facilities.25  As can plainly be seen, NONE of these facilities has a current assessed value 

of even $14 million.  Indeed, the highest assessed value ever given any of these comparable 

facilities was approximately $14.6 (in 2008-2009).   

FACILITY 2011-2012 
ASSESSED 
VALUE 

2010-2011 
ASSESSED 
VALUE 

2009-2010 
ASSESSED 
VALUE 

2008-2009 
ASSESSED 
VALUE 

2007-2008 
ASSESSED 
VALUE 

2006-2007 
ASSESSED 
VALUE 

2005-2006 
ASSESSED 
VALUE 

TAMPA 
SEA-3 

$13,994,843 $12,858,753 $13,812,670 $14,593,616 $13,981,961 $13,010,348 $12,527,370 

NEWINGTON 
SEA-3 

$12,962,400 $12,962,400 $13,455,400 $13,455,400 $13,634,200 $13,634,200 $13,634,200 

DCP 
CHESAPEAKE 

$ 8,064,100 $ 8,283,600 $ 8,283,600 $ 8,173,900 $ 8,056,500 $ 7,939,100 $ 7,644,400 

  

 Accordingly, the Board should find that the Colgan and Fannon tax benefit analyses were 

                                                             
25  The McMillen Report (Exhibit 90) first cited the Tampa assessed valuation figures; additional figures have been 
obtained from public record sources. 
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based on an artificially inflated assessed valuation for the DCP development, and their analyses 

should not be used by the SPB in its assessment of costs and benefits under Performance Standard 

#16.   

3.  ADVERSE TAX CONSEQUENCES AND DECLINES IN PROPERTY 
VALUES: The SPB Must Consider the Adverse Tax Consequences to 
Searsport’s Tax Base Caused by the Diminution of Property Values that the 
DCP Tank and Terminal will have, and already is having, in Searsport and the 
Surrounding Region 

 As noted above, the Colgan report and DCP also assume that construction of this facility will 

have no discernible adverse impact on property values of existing properties.  Under the 

DCP/Colgan hypothesis: 

The most obvious point about property values in Searsport is that if the tank is built, 
it will be located in an existing tank farm already zoned industrial.  That in and of 
itself makes clear that there should be very little, if any, effect on property values…. 

DCP Searsport, LLC, USACE Application No.: NAE-2010-02347, Response to USACE Information 

Request Dated February 16, 2012 (March 2012), pp. 26-27 (emphasis supplied).  DCP has repeated 

this assertion many times in the SPB proceedings.   

 No-one else in the entire proceeding agrees.  Although opinions differ on the extent of the 

diminution in property values that has occurred, or will occur, as a result of the proposed DCP tank 

and terminal, all other experts, including the independent reviewers Nancy Fannon and Abbie 

McMillen, agreed that the diminution of value will be significant and that the closer to the tank a 

property is located the greater the potential loss in property value.  

 According to the testimony of several experts, proximity to the hazard zones (blast, thermal 

radiation/flux, and vapor dispersion) created by the tank, terminal and the tanker truck routes, will 

result in a complete loss of value and merchantability for homes and tourism-dependent businesses 

located within the hazard zones created by this tank, terminal and even the truck routes.  With these 

reductions in property values will come an inevitable decline in Searsport tax revenues.   
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 The adverse effects on Searsport caused by any diminution in residential and commercial 

(small business) property values is profound and exacerbated because, unlike other areas (like 

Newington, NH) where the industrial zone contributes a substantial portion of the tax base – in 

Searsport, the overwhelming majority (60%) of tax revenues come from residential property 

assessments, with an additional 22% of tax revenues coming from small businesses (which are 

predominantly in tourism-dependent or tourism-enhanced sectors like retail, hospitality and real 

estate).   

 
 Based upon figures supplied by the Searsport Tax Assessor, sixty percent (60%) of the tax 

base of Searsport is generated by residential property taxes; 22% of the tax base is paid by small 

businesses, most of which are tourism-dependent or tourism-enhanced and located along the Route 

1 corridor (Searsport’s Main Street).  Only 14% of Searsport’s property tax revenues (less than 

$600,000) come from properties in the Mack Point port area.  (Exhibit-15). 
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 In sharp contrast, Newington’s tax base is almost the mirror image of this chart, with 

industrial and commercial uses providing the primary source of revenue to the town. 

 
 It is notable that even in Newington, the Sea-3 LPG facility only accounts for 5% of the 

property tax receipts from the industrial districts.  Existing Use Report on Newington, Ex. __, p. 12. 
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 As the McMillen Report notes: 
(McMillen Report, p. 17)   “If any of Searsport's other property becomes less 
valuable due to the tank, it would be a direct offset to the $50 million guesstimate (or 
any other estimate) of the tank's value to the Town.” 

(McMillen Report, p. 17)  “The substantial weight of evidence in the record 
demonstrates that the property value impacts of this proposed facility are, and will 
continue to be, unreasonable and significant.” 

The only unknown is the extent to which those property values will be impacted and how far from 

the tank facility those impacts will be felt. 

 DCP argues that there will be no impact because Mack Point is already industrialized.  

Perhaps this conclusion would be defensible if the DCP facility was screened from view along 

Route 1, was of comparable size or posed similar risks as the existing tanks, or was at least confined 

to the  industrial zone, and did not create hazard zones that could damage or destroy neighboring 

properties, well-outside the facility’s boundaries.  Here, however, the proposed LPG tanks and 

terminal have none of these attributes and the tanker traffic, on land and sea, that this facility will 

generate is of a threat potential never before experienced in Penobscot Bay – with exclusion zones, 

zones of concern and hazard zones.    

 Because the proposed use is unlike any facility at Mack Point, or anywhere in Maine, the 

impacts of it will, and already are, different and profound.  The primary site of the facility and its 

most visible element – the megatank – is located almost a mile from the existing tank farm and, 

while the existing tank farm is not visible from Route 1 and most properties in Searsport (even the 

property of most abutters), this tank will tower over the landscape, in close proximity to existing 

residential and commercial properties.  It will loom over Anglers Restaurant and the Bait’s Motel – 

standing 14-stories tall and rising 110 feet above the thin tree line buffer.  It must be flared (unlike 

any tank now at Mack Point).  And the terminal will at least double the existing tanker traffic 

coming from Mack Point onto Route 1 – the two-lane artery that serves as Searsport’s (and many 
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nearby towns’) “Main Street.”   

 These substantial differences in the nature, scope, magnitude and hazards that the proposed 

facility represents means that the existence of other disamenities at Mack Point – the impact of 

which are already a factor in property valuations in Searsport – will not insulate Searsport (and 

regional) properties from a diminution of value if the tanks and terminal are built. 

B.  The Unreasonable Impact on Property Values 

 During the February 18th Public Hearing, Chairman Probert acknowledged that all experts 

agreed that the Terminal would adversely affect property values – the only question is how much 

and for how far away.  In response, DCP attempted to evade the application of Performance 

Standard #16 by claiming that any adverse effects on property values will not rise to an 

“unreasonable” level.  The evidence says otherwise. 

 To quantify the extent of adverse effects of the proposed tank and terminal on property 

values and the Searsport tax base, the McMillen Report looked at all properties in three concentric 

rings of distance from the proposed tank location: within 1/2 mile, between 1/2 and 1 mile, and 

between 1 and 2 miles.  These areas were based in part on the Coast Guard’s Zones of Concern and 

the Fannon study.  (McMillen Report, Exhibit-90, p. 17).  

 McMillen’s Table 1 shows that the Residential and Commercially-zoned properties within 2 

miles of the tank comprise almost half of the Town’s entire taxable assessed valuation, and advises 

that “any development that reduces residential and commercial property values in this part of Town 

should be of utmost concern [since residential properties are the source for 60% of total annual tax 

revenues in Searsport].”  Id.  McMillen cautions that: “blight begets blight...” a large disamenity can 
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“trigger an avalanche of economic decline in a rural setting,” McMillen, Exhibit-90, p. 18,  a 

contention also supported by the Fannon Report.  (REP-0274).26   

  
                                                             

26  “There is little doubt that industrial disamenities affect property values.  The extent of the impact is largely 
dependent on proximity, visibility, and safety issues.  As Boxall found, the presence of oil and gas facilities can have 
significant negative impacts on the values of neighboring rural residential properties.  However, he also found such 
effect to be incremental.”  Fannon Report, REP-0274, p. 32 (emphasis in original). 
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C.  Real Estate Statistics Confirm Unreasonable Adverse Effects are Already Being Suffered 

 In support of individual property owners’ claims that the proposed facility will have (and is 

having) an unreasonable adverse effect on their property values, during the SPB public hearings, 

real estate experts, including Elaine Tucker, provided objective evidence from neutral sources 

showing that Maine real estate property sales statistics, over the past two years, since the tank 

proposal first surfaced, indicate that, while the rest of the State is experiencing a recovery in real 

estate sales as the recession has ended, Searsport, Belfast and Stockton Springs are lagging well 

behind the rest of the State in home sales.  Several individual property owners also submitted 

appraisals prepared before and after the DCP project was announced - each showing the significant 

adverse effects this tank was having on valuation.27 

 The Maine Real Estate Statistics – Full Year Housing Report (released on 1-23-2013) 

(Exhibits 24, 66071, 78), reveals that: 

• During the Past 2 years (Jan. 2011-Jan. 2013) there have been only 3 single-family, 
waterfront properties sold in Searsport.  For those 3 sales: 

! the average days of the market was 314 days; and 

! the average eventual sales price was only 63% of the original asking price. 

• In 2012, there were 15, single-family residences sold in Searsport at a median sales price of 
$150,000.  That median out-performs Waldo County’s median of $148,000, and under-
performs the State median sales price of $170,000.  Still, this represents an increase for 
Searsport in median price, though a decrease in number of houses sold by 1 in comparison to 
2011. 

• In a radius of 1-mile from the tank, 2 single-family residences were sold in 2012 (324 E. 
Maine originally listed in 2010 at $275,000, sold at $150,000, under the town assessed 
value.) 

At the same time, the inventory of homes and properties for sale in Searsport is climbing.  

Experienced Realtors in this market have testified that the combination of a large inventory of 

                                                             
27  The Webersinn Appraisal of Buddy Hall’s property (Exhibit-16-19); as well as appraisals and CMAs done of the 
properties of Jeannie and J.D. Lucas, Tom and Bonnie Gocze, Jean Russell, Kevin Kelley, Diane and Myron Stevens; 
and Mark and Sara Tammen all demonstrated the unreasonable Adverse effects that this proposed facility was already 
having on property values in Searsport. (Testimony and Written Submissions of Elaine Tucker, Exhibits 24, 66-71, 78). 
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homes on the market and the threat of a dangerous disamenity are significantly reducing the pool of 

potential buyers.  This phenomenon is already driving down the selling price of properties in 

Searsport and the other adjacent communities, and if the project is approved may prevent many 

homes from ever selling at all.28  

 The Maine Real Estate Statistics – Full Year Housing Report (released on 1-23-2013) 

reveals that: 

• In a radius of 1-mile from the tank site there are currently 5 single family residences for sale 
with median sales price at $189,000; 5 listings were withdrawn or expired in 2012 and have 
not been put back on the market. 

(Exhibits provided Fannon submitted by TBNT, Vern Ziegler letter to Nancy Fannon). The 

testimony provided by real estate experts during the Searsport Planning Board proceedings, 

established that the nexus between the proposed tank facility and the poor housing sales in 

Searsport, Belfast and Stockton Springs is inescapable and undeniable, when considered in 

conjunction with the substantial body of anecdotal evidence presented in the Searsport Planning 

Board proceedings.  Specifically, property owners and realtors have reported that the mere prospect 

of this tank being built in Searsport is chilling interest in the area and driving away many 

prospective buyers.29  In a recovering real estate market, such a reduction in the pool of prospective 

                                                             
28   See, e.g. testimony and evidence submitted by or on behalf of:  Kevin Kelley (Searsport) who had an independent 
Comparable Market Analysis (CMA) done on the value of his property, showing that it has lost value and may lose 
marketability, if the project is built because of its close proximity to the tank and terminal’s hazard and evacuation 
zones (Exhibit-22); Ted and Anna Kessler (Searsport) who have had an independent CMA done on their property and 
have lost 11.5 % of their property’s value since acquisition because of their close proximity to the tank (Exhibit-61); 
Jeannie and J.D. Lucas (Searsport) who testified and presented appraisals demonstrating that their property has lost 
more that $100K since 2009 because of the prospect of the tank driving down comparable sales prices and because they 
are within the hazard and evacuation zones (Exhibit-23); Diane and Myron Stevens, who had an independent CMA 
done on the value of their property, showing that it has lost value and may lose marketability, if the project is built 
because of its close proximity to the tank and terminal’s hazard and evacuation zones (Exhibit-21). 
29   See, e.g. testimony and evidence submitted by or on behalf of:  Rebecca Freeman (Searsport) regarding how she has 
lost 5 prospective buyers for a commercial property she owns near the tank and terminal (SPB hearing transcripts for 1-
18-2013 and 2-13-2013) (Exhibit-136); Tom Gocze (Searsport) an abutter of the proposed facility who testified about 
the lost valuation, loss of marketability, and a lost sale resulting from his close proximity to the tank and terminal (11-
29-2012 SPB hearing Transcript, pp. 1-3) (Exhibits 20, 85); Jean Russell (Searsport) an abutter of the proposed facility 
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buyers will cause a significant drop in property values and ultimately decimate the tax base of 

Searsport and the adjacent towns.  This will in turn have devastating impacts on property values, the 

tax base and the quality of life in Searsport and in the entire region. 

 Anecdotal accounts of multiple lost sales and lost prospective buyers (who chose to look in 

communities far from the proposed Tanks and Terminal) corroborate the trends indicated in the 

Maine real estate property sales statistics (referenced above).  These sales figures, compiled in the 

normal course of business, by independent entities with no interest in the DCP tank matter, that 

indicate that, while the rest of the State is experiencing a recovery in real estate sales, Searsport, 

Belfast and Stockton Springs are lagging well behind the rest of the State in home sales. 

 DCP offered no credible evidence in rebuttal to this substantial body of evidence 

demonstrating unreasonable adverse property value effects from the proposed terminal.  DCP 

offered two “experts.” The first, a former appraiser who is now unlicensed in the State of Maine, 

who offered no opinion of value on the Gocze’s property and who made several significant factual 

errors in his assessment of the Gocze’s property – including claiming that they had a view of the 

existing tank farm that empirically does not exist .  The second was an accountant who attempted to 

discredit the Webersinn Appraisal, but who also declined to offer any counter-valuation of Mr. 

Hall’s property.  Neither of these assessments provided sufficient credible evidence on which the 

SPB could rely or which rebutted the evidence that adversely impacted property owners had 

submitted.  

                                                                                                                                                                                                          
who had an independent CMA done on the value of her property, showing that it has lost value and may lose 
marketability, if the project is built because of its close proximity to the tank and terminal (SPB 11-29 proceeding 
record) (Exhibits 66-71); Mark and Sara Tammen (Searsport) who had an independent CMA done on the value of 
property, after a >$500K sale contract fell through on their property that would have a view of, and be in the hazard and 
evacuation zones for, proposed tank and terminal –the CMA shows that the property has lost value and may lose 
marketability, if the project is built because of its close proximity to the tank and terminal’s hazard and evacuation 
zones (Exhibits 66-71); Elaine Tucker (Realtor, Belfast), Mary Rollerson (Realtor, Searsport), Jim Heard (Realtor, 
Camden and Camden Board of Selectmen member) (Exhibit-62), Mary Leighton (Realtor, Camden) all have lost a 
significant number of potential buyers who have expressly told them they are not interested in looking at Midcoast 
Maine properties as long the construction of this tank and terminal is possible. 
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 The evidence submitted by property owners, realtors, TBNT’s experts, IIT’s expert, licensed 

appraisers and the SPB’s experts all confirm that there will be substantial adverse effects on 

property values – for some residents it will be half or more of the value of their homes.  This 

evidence must be considered by the SPB as it does the cost benefit analysis required in Performance 

Standard #16.  Where, as here, the benefits are few or non-existent, and the adverse effects are great 

and many, the only conclusion that can be reached is that this proposed facility fails to satisfy 

Performance Standard #16 and that it will have unreasonable adverse effects on property values. 

D.  Scenic and Natural Beauty of the Area 

 The Natural Resources Protection Act recognizes that Maine’s coastal waters and wetlands 

have “great scenic beauty and unique characteristics, unsurpassed recreational, cultural, historical 

and environmental value of present and future benefit to the citizens of the State” and that 

degradation and destruction of these critical resources is causing “significant adverse economic and 

environmental impacts  threatening the health, safety and general welfare of the citizens of the 

State.” 38 M.R.S.A. § 480-A.30   

 In Uliano, supra, the Maine Supreme Judicial court noted that: 
Unlike Shakespearean notions consigning beauty to the eye of the beholder, the 
concept of scenic and aesthetic uses within a particular natural resource is, when 
viewed through the lens of modern sensibilities, sufficiently definite so that such 
uses can, in any given case, be reliably identified based on competent proof. The 
same is true as to the determination of whether, under all relevant circumstances, a 
proposed activity will unreasonably interfere with the uses. 

*     *     * 
Although scenic and aesthetic uses are not readily susceptible to quantitative 
analysis, the Constitution does not demand such an analysis in order to subject those 
uses to legal protection.  We have previously recognized that “[o]bjective 
quantification, mathematical certainty, and absolute precision are not required by 
either the United States Constitution or Maine Constitution.”  Town of Baldwin, 2002 

                                                             
30 See also 06-096 C.M.R. ch. 315, § 1 (“Legislature’s recognition of the scenic beauty of these protected 
resources through statute distinguishes the visual quality of these resources and its value to the general 
population.”). 
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ME 52, ¶ 7 n. 2, 794 A.2d at 66; see also Davis v. Sec’y of State, 577 A.2d 338, 341 
(Me. 1990). 

*     *     * 
Thus, it is established that aesthetic interests are sufficiently real and definite to 
confer legal standing to sue.  In Summers v. Earth Island Institute, ___ U.S.  ___, 
___, 129 S.Ct. 1142, 1149, 173 L.Ed.2d 1 (2009), for example, the Supreme Court 
concluded that a concrete injury can arise if the harm of a proposed activity “in fact 
affects the recreational or even the mere esthetic interests of the plaintiff.” Similarly, 
“environmental plaintiffs adequately allege injury in fact when they aver that they 
use the affected area and are persons for whom the aesthetic and recreational values 
of the area will be lessened by the challenged activity.”  Friends of the Earth, Inc. v. 
Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 183, 120 S.Ct. 693, 145 L.Ed.2d 610 
(2000) (quotation marks omitted). 

*     *     * 
Every state, Maine included, has a substantial interest in the preservation of its 
unique scenic and aesthetic qualities. Thus, in Brophy v. Town of Castine, 534 A.2d 
663, 664 (Me. 1987), a town's set-back requirement relative to the water's edge was 
found to be a valid exercise of the police power because it “reasonably promotes the 
town's interest in preserving, for the public's aesthetic welfare, those areas from 
development.” 

Uliano v. Board of Environmental Protection, 977 A.2d at 412-413. 

 Here, DCP proposes to clear-cut more than 24 acres of coastal woodlands, along Long Cove 

and within the viewshed of Sears Island, Turtle Head on Islesboro, and Upper Penobscot Bay – one 

of the most renown sailing areas in the world.  In place of these woodlands, DCP proposes to site 

one of the largest, most dangerous, heavy industrial sites ever proposed for the State of Maine.  

DCP Midstream Partners, LP, persuaded the SPB to propose a 3-fold increase in the height limits 

for structures (including bulk storage tanks) in the Land Use ordinance, to enable DCP to apply for 

the necessary permits from the SPB.  However, the amendment of the height ordinance does not 

confer a right upon DCP to construct the proposed project.  Because the proposed tank and terminal 

facility would have an unreasonable adverse effect on the scenic and natural beauty of the area, the 

use is still not permissible – even in the industrial zone at Mack Point.  Accordingly, the SPB must 

deny this permit because DCP cannot satisfy the requirements of Performance Standard #16. 
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E.  Historic Sites 
 Early in the process for consideration of the proposed DCP tank and terminal, the Searsport 

Historic Preservation Board expressed its concerns regarding the unreasonable adverse effects that 

this facility and the exponential increase in dangerous tanker truck traffic that it would generate 

noise, vibration and air pollution that would damage the existing historic buildings in Searsport’s 

historic downtown area. (GVT-0144)  In addition, property owners who own historic buildings in 

the downtown area (like David Italiaander, Exhibit-65; and Mike and Brenda Liston, Exhibit-26) 

provided testimony and other evidence regarding the unreasonable adverse effects this facility and 

the related tanker traffic will have on their businesses that are built around these historic buildings.  

DCP has offered no evidence to refute this testimony and other evidence regarding the adverse 

effects on historic places and buildings or to contradict that these adverse effects would be 

“unreasonable” within the meaning of Performance Standard #16. 

F.  Important Wildlife Habitats and Rare  
and Irreplaceable Natural Areas 

 Many citizens of Searsport and the region, including Marietta Ramsdell on behalf of the 

Friends of Sears Island (Exhibit-75), and Steve Miller, on behalf of the Islesboro Islands Trust, 

which owns lands at Turtle Head on Islesboro directly across the channel from Mack Point, 

provided evidence regarding the unreasonable adverse effects that the proposed DCP development, 

and the tanker traffic, on land and sea, that it would generate, will have on important wildlife 

habitats and rare and irreplaceable natural areas, including: Sears Island, Long Cove, Turtle Head 

on Islesboro, the waters of Penobscot Bay and the Penobscot River and the ecosystems and 

wetlands associated with these natural resources.  DCP offered no evidence to refute any of the 

enumerated adverse effects detailed in this testimony or to contradict the assertions that the adverse 

effects were “unreasonable” within the express meaning of Performance Standard #16. 
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Findings of Fact 
 1.  The proposed DCP development will not result in a benefit to Searsport by creating a net 
increase in jobs. 
 2.  The proposed DCP development will not result in a benefit to Searsport by increasing tax 
revenues or lowering mil rates. 
 3.  The proposed DCP development will have unreasonable adverse effects upon the scenic 
and beauty of the area. 
 4. The proposed DCP development will have unreasonable adverse effects upon historic 
sites in Searsport. 
 5. The proposed DCP development will have unreasonable adverse effects upon important 
wildlife habitats or rare and irreplaceable natural areas. 
 6. The proposed DCP development will have and is already having unreasonable adverse 
effects upon residential property values in and around Searsport. 
 7.  The proposed DCP development will have and is already having unreasonable adverse 
effects upon small business property values in and around Searsport, especially businesses that are 
tourism dependent or tourism-enhanced. 

 8.  The proposed DCP development will not result in a significant tax benefit to the Town of 
Searsport because of the unreasonable adverse effect this development will have on property values 
which will result in a loss of tax revenues from residential property taxes. 
 9.  The proposed DCP development will not result in a significant tax benefit from the 
inclusion of a realistic assessed value for the property to the town’s valuation. 
  10. The emissions from the flare must be considered as part of the assessment under 
Performance Standard #18. 
 11.  The emissions from rail and ship emissions must be considered as part of the assessment 
under Performance Standard #18. 
 
 

X.  The Design of this Proposed Facility Violates  
Section V(F)(1) of the Searsport Land Use Ordinance (LUO) 

 The design of the proposed DCP Searsport LLC facility violates essential requirements of 

federal regulations and the requirements of NFPA 58 § 4.2.1 (Odorant Standards), which have been 

adopted as mandatory standards for gas storage facilities by the State of Maine, pursuant to 02-658 

C.M.R. ch. 205, § 1(1)(B) (2011) and are contrary to the health, safety and general welfare of the 

Searsport public.  Accordingly, the DCP Searsport LLC applications cannot be approved because 
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this facility, as designed, cannot satisfy the public health, safety and welfare provisions detailed in 

the Industrial Performance Standards in LUO Section V(F)(1), which requires that: 

1.  Danger - No material which is dangerous due to explosion, extreme fire hazard, 
chemical hazard or radioactivity shall be used, stored, manufactured, processed or 
assembled except in accordance with applicable State and Federal codes and 
regulations. 

LUO, p. 27. 
  

1.  How the proposed DCP Searsport LLC Facility is Designed: 

 Neal Frangesh, retained as the SPB’s expert, claimed in his responses to TBNT’s cross 

examination questions that the proposed facility is not a “bulk plant” within the meaning of NFPA 

58 § 3.3.10.  This is contrary to the plain text of the regulation. NFPA 58 § 3.3.10, defines a “bulk 

plant” as follows: 

3.3.10 Bulk Plant.  A facility where the primary function is to store LP-Gas prior to 
further distribution.  LP-Gas is received by cargo tank vehicle, railroad tank car, or 
pipeline, and then distributed by portable container (package) delivery, by cargo tank 
vehicle, or through gas piping.  

  
In fact, during the February 18, 2013, SPB hearing, DCP’s representatives confirmed that this 

facility is a “bulk plant” under NFPA 58 § 3.3.10.  Indeed, DCP has expressly applied for a permit 

for the terminal as a “bulk fuel distribution” facility under the Searsport Land Use Ordinance.  

 NFPA 58 § 4.2.1 requires that “all LP-Gases shall be odorized prior to delivery to a bulk 

plant by the addition of a warning agent of such character that the gases are detectable, by a distinct 

odor ….”   NFPA 58, Liquefied Petroleum Gas Code, 58-12 (2008); NFPA 58 § 4.2.1.  LP-Gas is 

defined as “[a]ny material having a vapor pressure not exceeding that allowed for commercial 

propane that is composed predominately of the following hydrocarbons, either by themselves or in 

mixtures: propane, propylene, butane (normal butane or isobutene), and butylenes.”  Id. at 58-10.  

Refrigerated LP-Gas is defined as “LP-Gas that is maintained as a liquid at temperatures below 
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ambient temperature to reduce the storage pressure….”  Id.  Since § 4.2.1 applies to “all LP-Gases,” 

this definition includes refrigerated LP-Gas.  

 As designed by DCP, however, the Searsport Terminal would be in violation of the odorant 

requirements. The LPG bulk plant would receive deliveries of unodorized LPG by tanker ship, 

transferred through a mile-long pipeline, to the 22.7 million gallon refrigerated bulk storage tank.  

LPG from this bulk plant would then be processed through a smaller pipeline to a 90,000 gallon 

pressurized LPG tank and then to a truck or rail car load out facility.  Instead of adding odorant as it 

comes off the ship, odorant would not be added until it reached the truck or rail car load-out 

stations, at which time ethyl-mercaptan will be added to all tanker trucks and rail cars leaving the 

distribution terminal. Prior to that, this facility will be receiving deliveries of, and storing, LPG in 

an unodorized state – in the 22.7 million gallon refrigerated tank and in the 90,000 pressurized tank.   

 In the event that a power outage shuts down the refrigeration equipment for the 22.7 million 

gallon refrigerated bulk LPG storage tank, there is no back-up power generator to maintain 

refrigeration of the LPG.  Rather, the boil-off vapors created during a power outage or any other 

loss of refrigeration that results in an increase in the pressure of the 22.7 million gallon bulk storage 

tank, will be vented first to a flare, and ultimately to the atmosphere to “prevent catastrophic tank 

failure” from excess pressurization.31  Thus, DCP envisions releasing colorless, odorless LPG 

vapors (that cannot be detected with normal human senses) to the atmosphere during power outages 

– precisely the time when there is the greatest danger that the mechanized gas vapor detection 

system may not be properly functioning.   

                                                             
31  The DCP Searsport LLC SPB Application, at page 19 of 85, explains the design as follows: 

The tank will also be equipped with process safety valves (PSV) that vent to atmosphere to prevent a 
catastrophic tank failure if flaring is insufficient to maintain the tank pressure at a safe level. Three 
PSVs will be set to open if the tank pressure reaches 2.0 psig, and six more will open if the tank 
pressure reaches 2.2 psig. 
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 At the February 12, 2013, SPB hearing, DCP was asked on cross examination by counsel 

about why this design does not violate the provisions of NFPA 58 § 4.2.1. DCP’s representative 

asserted that this provision did not apply to the proposed facility in Searsport “because it is 

refrigerated.”  However, there is no exemption from NFPA 58 § 4.2.1, or similar, applicable federal 

regulations (discussed below), for “refrigerated plants.” The requirement for odorization is based on 

the type of plant, i.e. the function it serves in the supply stream.  It is not based on the size or type of 

storage (refrigerated or pressurized).  Specifically, there are enumerated exceptions in NFPA 58 § 

1.3.2, which says that the code shall not apply to: (1) frozen ground containers and underground 

storage in caverns, including associated piping and appurtenances used for the storage of LP-Gas; 

(2) natural gas processing plants, refineries, and petrochemical plants; (3) LP-Gas (including 

refrigerated storage) at utility gas plants; (4) chemical plants; (5) LP-Gas used with oxygen; (6) the 

portions of LP-Gas covered by NFPA 54, the National Fuel Gas Code; (7) transportation by air, rail, 

or water under the jurisdiction of the U.S. DOT; (8) marine fire protection; (9) refrigeration cycle 

equipment and LP-Gas used as a refrigerant in a closed cycle; (10) recreational vehicle LP-Gas 

systems; or (11) propane dispensers.  The proposed DCP plant does not fall into any of these 

enumerated exceptions. 

2.  The Requirements in Applicable Federal and Maine Law Regarding Odorant: 

 The requirements of NFPA 58, including NFPA 58 § 4.2.1 (Odorant Standards), have been 

adopted as mandatory standards for bulk gas storage facilities by the State of Maine, pursuant to 02-

658 C.M.R. ch. 205, § 1(1)(B) (2011). 

 Similarly, applicable Federal regulations mirror the requirements for odorant found in NFPA 

58 § 4.2.1 and provide in relevant part as follows: 

49 C.F.R. § 173.315(b)(1) 
(1) Odorization. All liquefied petroleum gas shall be effectively odorized as required 
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in Note 2 of this paragraph to indicate positively, by a distinctive odor, the presence 
of gas down to a concentration in air of not over one-fifth the lower limit of 
combustibility provided, however, that odorization is not required if harmful in the 
use or further processing of the liquefied petroleum gas, or if odorization will serve 
no useful purpose as a warning agent in such use or further processing. 
  
NOTE 2:  The use of 1.0 pound of ethyl mercaptan, 1.0 pound of thiophane, or 1.4 
pounds of amyl mercaptan per 10,000 gallons of liquefied petroleum gas shall be 
considered sufficient to meet the requirements of §173.315(b)(1).  This note does not 
exclude the use of any other odorant in sufficient quantity to meet the requirements 
of § 173.315(b)(1). 
  
29 CFR 1910.110(b)(1)(i): 
All liquefied petroleum gases shall be effectively odorized by an approved agent of 
such character as to indicate positively, by distinct odor, the presence of gas down to 
concentration in air of not over one-fifth the lower limit of flammability. 
Odorization, however, is not required if harmful in the use of further processing of 
the liquefied petroleum gas, or if odorization will serve no useful purpose as a 
warning agent in such use or further processing. 

 Under the federal regulations cited above and NFPA 58, the only exemption from these 

odorization-prior-to-delivery requirements, is related to the function served by the plant.  

Specifically, there is an exemption if: “…[odorization] is harmful in the use or further processing of 

the LP-Gas or if such odorization will serve no useful purpose as a warning agent in such further 

use or processing.”  See, e.g. NFPA 58 §4.2.2 and the federal regulations above. 

 Here, the first exemption is inapposite and the second does not apply to this terminal 

because all LP-Gas leaving this facility will be odorized prior to delivery to end-users.  Further, 

even if refrigerated bulk plants were entitled to an exemption (which they are not) –  as designed, 

DCP Searsport LLC is also proposing to have unodorized LPG in the 90,000 gallon pressurized 

(unrefrigerated) tank – this fact is confirmed by the diagram provided with the DCP Searsport LLC 

application submitted on May 4, 2012 to the SPB.  As can be seen clearly in this diagram, and the 

text on page 5 of the application(s), odorant is added at the loading stations, after it leaves the 

90,000 gallon pressurized tank, and not before.  Thus, even under DCP’s refrigeration argument, 
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this design is fundamentally flawed under the controlling regulations and Codes.  There is no 

exemption that would permit storage of unodorized LPG in a pressurized tank. 

 Furthermore, even if storing vast quantities of unodorized LPG violates no federal or State 

codes, regulations of statutes, this practice – and a design requiring venting of odorless, colorless 

LPG vapors to the atmosphere to prevent catastrophic tank failure – is an inherently unsafe and 

unreasonably dangerous design.  This design places the population of Searsport at an unreasonable 

risk of death or great bodily harm and exposes abutters, adjacent property owners and all those 

traveling this stretch of Route 1 or visiting the commercial establishments in this area in imminent 

danger.  This design violates basic principles of safety and endangers the health, safety and general 

welfare of the public. 

 Accordingly, the permit must be denied because the proposed Terminal design does not 

meet NFPA and federal standards, and therefore violated the Searsport Industrial Performance 

Standards, LUO V.F.1 and endangers the health, safety and general welfare of the public.  

Findings of Fact 

 1.  The proposed DCP facility is a “bulk plant” within the meaning of NFPA 58 § 3.3.10. 
 2.  There is no exemption from the requirement in NFPA 58 § 4.2.1, regarding adding 
odorant prior to delivery to a bulk plant that applies to this facility. 
 3.  There is no exemption from the requirement in NFPA 58 § 4.2.1, regarding adding 
odorant prior to delivery to a bulk plant that applies to the 90,000 pressurized tank at this facility. 
 4.  Regardless of any provision in the NFPA or federal law, a design contemplating the 
venting of odorless, colorless LPG vapors to the atmosphere, in an area in close proximity to 
residential and commercial properties and Route 1 is a fundamentally unsafe design that is contrary 
to the public interests and unreasonably endangers the health, safety and general welfare of the 
people of Searsport. 

 5.  Regardless of any provision in the NFPA or federal law, a design contemplating storing 
vast quantities of odorless, colorless LPG, in an area in close proximity to residential and 
commercial properties and Route 1 is a fundamentally unsafe design that is contrary to the public 
interests and unreasonably endangers the health, safety and general welfare of the people of 
Searsport. 
 



 67 

XI.  FLOODPLAIN MANAGEMENT ORDINANCE 
  
 DCP Searsport LLC is not entitled to the Flood Hazard permit requested in its November 16, 

2012 amended application. 

 On November 16, 2012, Steven Wallace of TRCsolutions, submitted an amended Flood 

Hazard Permit application on behalf of DCP Searsport LLC.  Because the transfer pipeline falls 

within the definition of  “Conditional Use” under Section VI(P)(6) of the Floodplain Management 

Ordinance, this application requires review by the Searsport Planning Board, not the Code 

Enforcement Officer (CEO) as DCP asserts.32 

 Article XIV, of the Floodplain Management Ordinance, defines “Conditional Use” as 

follows: 

Conditional Use - a use that, because of its potential impact on surrounding areas 
and structures, is permitted only upon review and approval by the Planning Board 
pursuant to Article VII. 

(Searsport Floodplain Management Ordinance, p. 17.)  

Here, relying upon a separate reference in Article IV.P.6 to “Lobster sheds and fishing 

sheds” as examples of a “Conditional Use,” the Applicant, DCP Searsport LLC, states that: “6. 

Conditional Use. Not applicable. No lobster or fishing sheds are proposed.” (Nov. 16, 2012, Flood 

Hazard Permit Application, p. 5.)   This is not the test for a conditional use. Rather, the ordinance 

expressly specifies that conditional uses are those that, “because of their potential impact on 

surrounding areas and structures,” are permitted only upon review by the Planning Board.  This 

development squarely meets this definition, and therefore requires review and approval by the 

Searsport Planning Board – and a public hearing.   

                                                             
32 The request to place this pipeline within the area covered by the Shoreland Zoning Ordinance 
likewise mandates Planning Board review. 
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 The transfer pipeline is widely acknowledged as one of the weakest links in this project, and 

highly vulnerable to an accident due to the harsh environmental conditions, the intensive activity on 

the pier (including non-LPG activities) and rail yards. Approximately 820’ of this pipeline is located 

in the AE and VE FEMA flood zones.  A leak in a propane gas pipeline was the cause of the largest 

industrial accident in the world’s history – the 1984 PEMEX disaster (discussed in more detail in 

this brief).  More recently, a propane gas leak was the cause of the August 25, 2012, disaster at the 

Amuay refinery in Venezuela that killed up to 48, injured dozens more, and engulfed three adjacent 

fuel tanks in flames for days.  Like PEMEX, a gas leak ignited and caused nearby fuel tanks to 

explode – burning for days.   Dozens of people were killed – consumed by the fires started by this 

cascading disaster in mere minutes.33 

 The risks associated with the proposed DCP pipeline were specifically discussed in the 

Good Harbor Report, which concluded that: 

5. The potential for cascading events is increased, based on:  
a. The size of the site, which places safety and fire fighting systems and equipment 
in close proximity to hazardous sources. In the event of a damaging incident, these 
safety features would be compromised and possibly destroyed.  
b. The proposed routing of the pipeline through the tank farm, which increases the 
risk to the tank farm in the event of a pipeline failure. 

Good Harbor Report, p. 58 

 The Baker Analysis for the blast and thermal radiation consequences of a rupture of  the 

transfer pipeline is reflected in modeling found at pages 20-26 of the Appendix A of the Good 

Harbor Report.  These materials clearly show that there is a “potential impact on surrounding areas 

and structures” – including the Sprague and Irving tanks, which would cause a cascading disaster. 

                                                             
33 http://en.wikipedia.org/wiki/San_Juanico_disaster 

http://www.nytimes.com/2012/08/26/world/americas/explosion-at-venezuela-refinery.html 
http://www.businessweek.com/news/2012-08-27/venezuela-battles-flames-at-largest-refinery-after-deadly-blast 
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In the wake of the widespread coastal destruction of Superstorm Sandy,34 which was “only” 

a “post-tropical cyclone” with hurricane-force winds when it hit the New Jersey coast – causing 

approximately $50 billion in economic damage and killing 131 people – coupled with the history of 

accidents like PEMEX and Amuay – DCP’s claim that the potential impact of the pipeline on 

surrounding areas do not rise to the level of Planning Board review is not credible.   Any incident 

involving this pipeline could be catastrophic.   This threatens the safety of the people of the region, 

the integrity of the environment, and, because of its potential impact on surrounding areas and 

structures, requires review by the Planning Board pursuant to Article VII of the Floodplain 

Management Ordinance as a conditional use, judged pursuant to the criteria in Section V(P(6) of the 

Floodplain Management ordinance.  

Findings of Fact 

 1.  The proposed pipeline poses the risk of potential impact on surrounding areas and 
structures. 
  
 2.  The proposed pipeline constitutes a “conditional use” within the meaning of the 
Floodplain Management ordinance and requires review as a conditional use by the Planning Board. 
 
 

CONCLUSION – IMPORT/EXPORT 
  

DCP says it is applying for permits to build a LPG import terminal.  While this may have 

made sense in 2007, the reality is – it is no longer viable.  Advances in the science of shale gas 

extraction in the U.S. have created a massive, long-term glut in domestic propane supplies that 

renders obsolete both existing and newly proposed marine terminals to import foreign LPG. 

The evidence in the record on this point is overwhelming.  

• LPG production just in the Northeast already far exceeds demand.  

                                                             
34 http://en.wikipedia.org/wiki/Hurricane_Sandy 
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• The region is undergoing the largest build-out in history of new LPG transportation 
infrastructure. 

• Instead of foreign LPG by ship, Maine and New England now get their propane from 
inland terminals (e.g. Portland, Biddeford, Hermon and Auburn) by rail. 

• All existing marine terminals have shut down.  Just two ships delivered fuel to 
existing East Coast LPG Terminals in 2012, and most of what they delivered had to 
be re-exported. 

• Even DCP has stopped bringing in LPG by ship, and has converted its existing rail 
terminals in Maine to receive LPG from U.S. domestic sources by rail.  

• No new imports (ships) are expected to call on any U.S. ports between now and 
2017, and likely for a decade beyond that.  

• This situation is not going to go away.  The Marcellus and Utica shale formations are 
extremely rich in propane – production of LPG in the Northeast is expected to rise 8-
fold by 2020. 
  

As a result, the industry is either mothballing existing import terminals, or converting them 

to exports.  At the same time the industry is building massive new fractionating, de-ethanization and 

dehydration plants in the well fields in Pennsylvania, West Virginia and Ohio.  Those plants are 

already producing export-grade LPG that is being shipped, via unit trains, to the refurbished Marcus 

Hook LPG export terminal on the Delaware River.  DCP is looking to do the same at its East Coast 

facilities. 

On Feb. 28, DCP announced (in an earnings call with investors) that it had (re-)exported 6 

million gallons of product from its Chesapeake, VA terminal, and that it was retrofitting the rail 

yard and refrigeration system to convert that Terminal into an export facility for propane and 

butane.  The Propane Gas Association of New England reports that DCP and Sea-3 are looking to 

do the same at the Providence and Newington Terminals. 

Contrary to Neal Frangesh’s assessment – exports are a very real possibility in Searsport. 

LGA’s conclusion that exports are not likely from Searsport is based on two factors:  ethane and 

moisture content (lack of export-grade product) and unloading/refrigeration capacity.  The Industry 
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has already solved the first problem:  export-grade LPG has been coming out of the Marcellus Shale 

fractionating plants since late last summer, and new capacity is coming on line that will far exceed 

available export terminal capacity.  This is a well-publicized fact in the industry and Mr. Frangesh 

clearly is aware of these developments – he has admitted that he has been asked to design export 

systems to convert some of these terminals to export.  For this reason, the Board should not credit 

Mr. Frangesh’s opinion regarding exports.  He was hired to address technical questions outside the 

scope of this Board’s expertise and to guide the Board’s analysis of the project.  He has clearly 

failed this duty and is instead – like an industry witness – has played “hide the ball” on production 

of export-grade product.  Contrary to Mr. Frangesh’s report and answers to questions, domestic 

production of export-grade LPG is already occurring, and far more will be available in the future.  

(See LGA Answers to TBNT Questions, A. 42).  

 Regarding the second problem, as DCP has informed its investors , it is already responding 

to market forces by designing refrigeration solutions to allow it to export domestic warm propane 

from its Chesapeake, VA terminal – which is the same size as the proposed Searsport facility.  

Clearly, that technology could be applied here as well.  Indeed, it could be designed into the 

Searsport Terminal from the start, using the expertise acquired in Chesapeake.  The Searsport 

project blueprints are not final and can be readily adapted.  And that seems a distinct possibility 

since there is no foreseeable need for imports and the market will handsomely reward any 

entrepreneur that can overcome barriers to export and solve the domestic supply glut.  Moreover, 

the key transportation ingredients for export are present: the DCP and Sprague terminal rail yards 

have plenty of capacity to receive unit trains and, for the long term, Searsport is at the terminus of 

existing pipeline rights-of-way that are directly connected to the Marcellus gas fields.  Finally, 
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federal approval would not be required under the Natural Gas Act, which is holding up development 

of 6 LNG export terminals. 

In other words – regardless of what DCP says it intends – the market will dictate the 

ultimate use of this terminal.  And the market clearly wants export terminals not import terminals. 

  This market reality puts DCP in a predicament:  On the one hand, if built as an import-only 

terminal, the alleged jobs and the tax revenue will never materialize.  Instead, Searsport will have a 

giant industrial white elephant that will prevent gainful economic activity at the port, harm its 

existing tourism and hospitality sector, lower property values, hurt home sales and the real estate 

market and increase the burden on municipal infrastructure.  This is a drastic lose-lose scenario and 

calls for the Board to reject the application as a violation of Performance Standards SPR #’s 1-4, 

10-11, 13, and 16-18. and LUO VI.G 1-4 and 9-10. 

On the other hand, if built to export LPG, then the application is incomplete.  The obligation 

on a developer is to fully specify the potential uses of a structure (SPR § V.A.1.e), and to 

affirmatively demonstrate that the proposed activity will comply with all performance standards and 

not create unreasonable adverse effects.  Here, however, if used for export the analysis for virtually 

every performance standard changes.   

As an import terminal, annual throughput is limited by the size of the Maine market, which 

would allow DCP to receive at best 4 to 6 ships a year, and send out 12 to 60 truck trips and 8 rail 

cars per day.  As an export terminal serving a global market, there would be essentially no market 

limit on annual throughput at the terminal.  This could involve hundreds of trucks and rail 

shipments daily and as many as 6 to 10 LPG tankers or more leaving port each month, year round. 

This would have an exponentially greater adverse impact on Searsport and the Penobscot Bay 

region than the use of the facility to receive imports.  
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With the exponential increase in annual throughput of LPG, the chances for an accident, and 

the impacts to the natural and human environment would rise to an intolerable level – which we 

believe would already be the case with this as an import-only terminal.  Neighboring homes, some 

of which are only hundreds of feet away, would become wholly unmerchantable in the face of such 

heavy industrialization.  With that degree of truck, rail and shipping activity, the area’s seasonal 

motels, restaurants, campgrounds and lobster shacks would go vacant as tourists declined to return 

to such a heavily industrialized area.  Penobscot Bay is one of the world's premier sailing and 

lobstering grounds, and its environmental amenities sustain thousands of small businesses.  

Conversion of the Searsport Terminal to a major LPG export facility would severely, adversely and 

permanently damage the entire region’s existing tourism and hospitality economy – robbing 

existing businesses of clients, income and equity.  

Likewise, the cost to municipal infrastructure would be far greater than an import terminal.  

An export terminal would involve far more product – more trucks, more trains, more ships, more 

wear and tear, and more chances for an accident.  To prepare for that level of activity, every 

municipal department in Searsport (and surrounding towns) would need to add substantial capacity, 

equipment, personnel and training.  The potential cost of such activity is wholly unknown at this 

point, but clearly exorbitant.   

None of this information is in the application, and without it, the application should be 

deemed incomplete and rejected.  In sum, either way you look at it – as an import or an export 

terminal – the application does not comply with Town ordinances or performance standards and 

cannot be approved.  
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Respectfully Submitted,      March 22, 2013 

 

By:__________________________  
 
For  Stephen F. Hinchman, Esq., and 
        Kimberly Ervin Tucker, Esq. 
 

Law Offices of Stephen F. Hinchman, LLC  
537 Fosters Point Road 
West Bath, ME 04350 | 207.837.8637  
SteveHinchman@gmail.com 

Counsel for The Combined Intervenors Islesboro Islands 
Trust, Thanks But No Tank, Friends of Sears Island, Retirees, 
and their members. 

 

 



PERFORMANCE STANDARD DOES NOT 
COMPLY 

INSUFFICIENT 
INFORMATION 
TO DETERMINE 
COMPLAINCE 

COMPLIES 

1.    Preserve and Enhance the 
       Landscape 
 

           X   

2.    Relationship of Proposed  
       Buildings to Environment 
 

           X   

3.    Vehicle Access 
 

           X   

4.    Parking and Circulation 
 

              X  

5.    Surface Water Drainage 
 

              X  

6.    Existing Utilities 
 

            X   

7.    Advertising Features 
 

            X   

8.    Special Features of the  
       Development 
 

            X   

9.    Exterior Lighting 
 

               X  

10.  Emergency Vehicle Access 
 

             X   

11.  Municipal Services 
 

             X   

12.  Water Pollution 
 

               X  

13.  On Site Water Supply 
 

              X   

14.  Soil Erosion 
 

               X  

15.  Septage Disposal 
 

               X  

16.  Adverse Effects 
 

              X   

17.  Financial Capacity 
 

               X  

18.  Air Quality 
 

               X  

 


